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INTRODUCTION 



Judicial decisions rfeeultlng from suits brought under provisions of tAc 
\ U.S. Constitution' and the various Civil Rights' statutes continue to have 
a signiflcdtTit Impact on personnel administration. The 1972 amendments 
to Title Vll. of the Civil Rights Act^of 196A, whlc-h brough^ State and 
local governments within the scope of Title vll, have made It Important 
for State and local officials to become knowlfedgeable" of e^vlng ctise 
law In the! area of ejnployment dlscrlmlpatlon. The summarieTPln thifl 
book are designed to assist In doing Chis. TWey repres(^n^ a cross 
section of civil rights court cases dealing with personnel administration. 
This book is not an exhaustive discussion of all relevant cases and the 
sumraarrjes are not necessarily definitive statements ^f the court decisions. 
Where such information is needed, users should rely on the decisions 
themselve«. In the 197 9 edition of EEO CoUrt Cases , we have not inoludeld 
summaries of U.S. District Court Cases because they Ifck the authority , 
and precedential value of appellate decisions. • 

This bobk Is the result of a cooperative effort between the Office of ^ 
the General Counsel (OGC) and the Office of ^Intergovernmental Personnel \ 
Programs (OIPP). The major portion of the research and writing was done 1 
by Steven E. Abow, JD, an OIPP staff member., OIPP would like to express 1 
its appreciation to Sandra H. Shapiro, Assistant .Deputy General Counsel, \ 
Office of the General Counsel, f9r reviewing the manuscript and for her i 
helpful suggestions. Typing of the manuscript was. done by Trudi Key and \^ 

Lugenla Shaw. ' 

I 

OfPP Intends to update this publication on an annual Kasis, We hope \ 
that EEO Court Cases will help you to develop effective programs to Assure \ 
equal^ employment opportunity consistent with the law. ' 

We welcome your comments and . suggestions , which should be addressed to 
Steven Abow, Office of Inter^^overnD\entaI Personnel Programs, Office of 
Personnel Management,^ Post Office Box 1A18A, Washingtbn, D.C., 200AA. 

The Office of Intergovernmental Personnel Programs provides assistance 
In the development of equal employment op^)ortunlty prog^rams through its 
grant-in-aid authority under which affirmative acTtion programs h^e been 
developed » recruitment techniques have been devised, and selection ^pro- 
cedures have been improved. Further, the revised Standards for a "Merit 
System of Personnel Admlnlstratfon, which are a condition of grant-in-aid 
' in approximately 21 programs, strestf equal employment opportunity and 
provide for technical assistance in- this vital area. 

For information about assistance un(j[er these programs, contact the 
appropriate regional office" of the United States of America Office of 
Personnel Management* ^ 
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y ^ Normjan Beckman 

^ , Assistant Director for Intergovernmental 

Personnel Programs " 
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U.S. Supreme Court 
GRIGGS v^.DUKE POWER CO. 

AOL U.S. A24 (1971) 



FACTS: Plaintiffs brought this cUss action under Tit le VII of the CiVil Rights 
Act of 1964 alleging that defendant's requirements of a high school diploma and 
passing intelligence tests as conditions o^^^mployment and promotion constitute 
discrimination* Prior to tl>e effective date of Title VII, defendant openly. 
discriwinated in the hiring and assigning of employees. Blacks were employed only 
in the Labor Department where Jthe highest paying jobs paid, less than the lowest 
paying jobs in th« other department In 1965, defendant permitted blacks to 
transfer to other departments but at the same time required that an employee 
possess a high school diploma in order to transfer from the Labor Department 
to the other areas of employment . Defendant also instituted a requirement th-at 
eniployeea desiring to-transfer to other department^ and new employees qualifying 
for/placenent in any but the Labor Department pass two aptitude tests - the 
Wonder liq Personnel Test , which purports to measure gisneral intelligence, and t^e 
Bennett Mechanical Comprehension Test. 'The passing scores used by bhe com^ny 
approximated the national median for high school graduates, thus effect fvVly 
screening out half of the applicants who possessed high school diplomas. 

ISSUES : (l)ls discriminatory intent required to violate Title VII? (2) Under 
^itle VII, what is required of a test that is given controlling force in employ- 
ment decisions? 

"r • 

DISCUSSION ; ^ purpose of Title VII is to achieve equality of employment 

opportunities. But Cpngress has not mandated that discriminatory preference 
be given to minoritieff in order to obtain this goal. Rather, tests or other 
hiring pfr act i ce s miust ybe removed when it is shown that they discriminate on the 
basis ot race or an^.pti^er impermissible classification. Proof of discriminatory 
i'pt#tat ii not i?e<^|jirjRH.- The consequences o f the employment practice dnd not 
tWniptiyation IrfvH^^ key to a Title VII violati9n. if the plaintiff proves 
tKiir*the' employm^int practice has a disproportionate impact on blacks, then 
the practice must be eliminated unless the defendant can show that the practice 
is demanded by buainess ' necessity . The court held that the use of tests or 
other measuring procedures is a business necessity only ^hen they are shown to be a 
reasonable measure of j oh performance. The court also concluded that the EEOC 
-^guidelines on tfst validation, which interpret section 703 (h) of Title VII, 
comported with Congressional intent of what ^ "reasonable measure of job perfor- 
mance" requires. Based On the evidence, neither the high school requirement nOr 
the general intelligence test was shown to bear a demonstrable relationship to 
'successful performance of the job for which it was used. Therefore, even though 
they are neu^liral in intent, they cannot be upheld. 



^ U.S. Supreine Court 
ESPINOZA V. IFARAH MANUFACTURING CO., INC. 

U.a. 86 (1973) 

FACTS : Plaintiff ie a lawfully admitted resident alien who is a citize^ 
oi Mexico. Defendant refused toUire plai^iff because of a longstanding company 
policy against the employment of aliens* 

ISSUE : Does the refusal to hire based on npncitizenahip constitute cUscrxmi-- 
nation on the basis oi "national origin" under section 703 of Title VII of the 
Civil Rights Act of 1964? 

DISCUSSION : The s t atute ' s legi s lat ive history supports the construction of the 
term "national origin" as referring to the country where a person was born 
or the couiotry from which his* or her ancestors came. EEOC guidelines (29 CFR 
1606»1 (d»Btate that discrimination based on citizenship may have the effect of 
discriminating on the basis of national origin and therefore should be pro^ 
hibited. This maybe significant in situations where citizenship is but one part 
of a wider scheme of national orig^in discrimination, but it does not apply in 
this case. The defendant's policy against employment of aliens does not have 
the effect of discriminating on the basis of Mexican national origin. In fact, 
statistics indicate that persons of Mexican ancestry make up 97 percent of 
V those doing the same work for which plaintiff app^lied at the company's San Antonio | 
division. Although EEOC's interpretation of the statute is entitled to^reat/ 
deference, , when there are "compelling indications that it is wrong, ">^s applied 
. to the facts of the carfe, courts need not accept that interpretation. 
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, ^ ■ • U.S. Supranie Court 
MCDONNELL DOUGLAS CORPORATLOti v. GREEN 



AU U.S. 792'(1973) 



FACTS: Plaintiff; a black civil rights activist, engaged In disruptive and 
TTT^al' activity against defendant as part of a protest, that his discharge 
ae an emplo)^ee of defendant ond thefirm's general, hiring ?ract i ce^. were racially 
Htotivated. Defendant later advertised for qualified personnel and Pl^i^^tiff 
appliea for re-eaployment. He was tvejeeted because of his illegal conduct aP_d . _ 
he filed a complalni with the"^ EEOC charging a violation of Tit le 7U of the . 
Civil Rights Act of 1964. EEOC found ■ reasonable cause to believe that deten- 
dant»s rejectio<^ of plaintiff violated section 703(a) of the Act which 
forbids discrimination against, applicants or employees who attempt to Pyot««t 
allegedly discriminatory employment conditions EEOC "J ^ 

on plaintiffs allegiiti<#n that defendant had violated ««<^tion 703(a)(1), which 
prohibits discrimination in any employment decision. pla\ntiff brought suit 
in District Court after efforts at EEOC conciliation proved unsucce88ful.\ The 
District Court found defendant's illegal activity ^was not protected by l'«ct^ 
704 (a) and dismissed the section 703 (a) (1) .<^Vi'»*>-*"«« ^^.^^^ rutin^^ 
finding regarding it. The Court of Appeals affirmed.m> section 704(a) ruling s 
but reversed as to section 703( a) ( 1 ) because an EEOC determination of reasonable ,\ 
causewas not a juris^ctional prerequisite t6 claiming a violation of that provi- 

slan in federal ^ourt. * 

ISSUiJS: Can a plaintiff's District Court suit expand charges filed with tl,e 
Ee6c?\( 2) What constitutes a plaintiff 's£rma facie case of discrimination in a 
private, N^non-cUss a^ion^ complaint? 

DISCUSSllll (1) A complainant's right to bring suit is not confined to charges 
on wtil cti \ mc has made a reasonable cause finding, and the District Court s error 
In holding tW contrary was xiot hlrmXess because the issues raised under section 
703(a)(1) were not identical to those under sectiW704(a) and the dismissal of 
the former charge may have prejudiced plaintiff*s efforts at trial. 

(2) In a private, non-class action complaint charging racial employment discrmi- 
nation undef Tit le VXI, complainant has*the burden of establishing a £ri^ f;^ 
case, which can be Satisfied by a showing that: (a) he js a member of a 
raciil minority, (b) he applied'and was qualified for a position the employer 
was^ryTn^ to^kll^ (C) although qualified', he was rejected, (d) the employer 
continued to seek applicants with complainant's qualifications. 

.Although the Court of Appeals correctly held that plaint i ff>roved a £rima 
facie case, it erred in holding that defendant had not dlsq|^d its burden 
oFFoof in .rebuttal by showing that its stated reason fpr refusing to "hUe 
plaintiff was baJ^d on his tUegal conduct. On tamand, however, plaintiff 
must be afforded a fair opponunity to prove defendant's stated reason wail 
just a pretext for a racially discriminatory decision. 



"This can be done by showing that whites engaging in similar illegal activity 
were tetained or hired by defendants Other relevant evidence could include 
facts-that defendant had discriminated against plaintiff during his employment 
tenurtf or pursued a policy of discrimination toward minority employees. 
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U. S. Supreme Couj 

tONTIERO V. RICHAR!te( 
. 

All U.S. 677 (197^ 



• I * 

. ♦ # 

FACTS: Plaintiff, a married, wqman Air Force officer, alleged that the application 
of certain statutes amounted tb sex discrimination in violation of the 5th 
Amendment Due Process clause. She had sou^jht Incrfeased benefits for her husband 
as a "dependent" but she failed tp meet her hurdeifi' of proving that her husband 
wab in fact dependent on her for oypr kialf of -his support. Under the same statute, 
spouses oJCmale members of ,thc uilfoirra^(^d services are depei^donts without regard 
to whether they are in fact dependent-.upon their husbands for afiy part of» t^heir 
support.' Thus, the statute. has a two-fol^d impact: Procedurally, It requires 
female members of the uniformed' services to satisfy a, burden of proof that 
their husbands are in fact dependent on them, while no^ spch burden is Imposed 
ow^ale .memberfii; subfftantivelV, it requires that flpoj^s«s of female members b6 
dependent on such members foj half of their ^^upport lii order that the female 
member receive additional benefits - Ao such requirement exists for male m.Mi^^i^ 

ISSUE: Do certain. Federal laws which make classifications biased 'upn sex ^ 
violate' the 5th Amendent? ^ 

dC^Cll^^tOit^ j R. eversing a district court decision, the Supreme Court ruled (8 to 1) 
that the statutes are unconeititutlonal. In the court's opinion, foyr of the 
Justices held that sex, like race and national origin, is an Immutable chark^er- 
ristlc and so classifications based ' solely oty sex do not reflect individual 
abilities. Such-classifications are . therefore inherently suspect and mu;st be 
subject to close Judicial scrutiny. Four other Justices, while agreeing that the 
challenged laws a^e unconstitutional fefused to concur in the opinion tl^at all 
classifications based on sex are- inherently suspect. 
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U.S. Supreme Court 
ALEXANDER v . GARDNER - DENVER CO , 

A15 U.S. 36 (1974) 

FACTS :, After plaintiff ^as discharged by defendant, he filed a grievance, in 
accordance with a collective bargaining agreement, in which he alleged racial 
discrimination* When conciliation efforts failed, |>laintifJf submitted his claim 
for arbitration, also provided for under the agreement. The arbitrator ruled 
that plaintiff had. been right fully discharged for cause. lathe meantime, plain-- 
tiff had also fl|ed a racial discrimination complaint with the EEOC. Follow- 
ing the EEOC »determinat ion that there was not reasonable ground to believe that 
Title VII was violated, the plaintiff brought this action in District Court, 
Both the District Court and Court of Apnea Is held that the plaint i ff wasbound by 
tbe arbitrator's dlecislon aijd could not sue under Title VII, 

f idsVE : Is a plaintiff , who has first submitted 4u s cause of action to arbitration 
proceedings, bound *by that determination and foreclosed from bringing suit under 
Title VII of the Civil Rights Act of 1964? 

DISCUSSION : After looking, at the leg^islative' history of^itl^VII and other 
statutes m this area, th^ court concluded that it wa^ t;He obvious ^Congress- 
ional intent of 'Title VII to sunplement rather ^han 8U££j£nt existing lawa 
and institi^tions relating to employment • Thereforfe, the court found that an 
individual who seeks arbitration to vindicate a contractual right under a col- 
lective ^)argaining agreement is not foreclosed from' initiating a Title VII 
suit to vindicate an independent statutory right. 

V 

The arbltratot's decisionmay be admitted as evidence, but a District Court, in an 
^, action under Title VII. i 8 not confined to reviewing the arbitrator's decision 
and has a duty to conduct independent factfinding. 
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U.S, Supreme Couj-t 
CLEVELAND BOARD OF EDUCATION v , LaFLEUR 

414 U.S. 632 (1974) 

FACTS: Pf'egnant public school teaphers i n Ohio and Virginia challenged 
t he cons t i t ut i ona It t y of the mandatory leave regulations of their school 
boards. The Ohio rule required ,plain|?lff to take unpaid , maternity 
leave five months befoi-e her expect^ childbirth, and to make leave 
application iit least two weeks b^/ore her departure. She was not 
eligible to return to work unj^dl the 'next regular semester after 
her child reached three months age . The Virginia rule required one 
of the plaintiffs to give aL/least six months notice, artd to leave 
work at least four months, b^tore' the expected birth» Re-employment was 
guaranteed no later th^-^^the first day of the school year aft^er 
she was declared re-eligible. Both rules required a physician's certi- 
ficate attesting to the' teacher's physical, fitness before 'her return. 
The Court af Appeala/for the Sixth Circuit held the Ohio local school 
board's rule uncon^itutional- whereas the Court of Appeals for the 

'Fourth Circuit held the Virginia loca 1 school Board's rule constitu- 

"^tional, ^ ' / . 

ISSUE: Uo mandatory pregnancy leave 'regulations that set arhitrarj^ 
(jiates for the commencement of leave violate the 14th Amendment? 

DISCUSSION: Freedoraof personal choice inmatters of marriage and family 
life is one ^f the liberties protected by the Due Process Clause 
of th^ 14th Amendment , Neither the necessity for continuity of instruc- 
tion or the State interest in keeping physically unfit telphers out 
of the classroom can justify the ^weeping mandatory leave rules. They 
violate the I>ue Process Clause because they create irrebuttable 'presump- 
tions that unduly penalize rf female teacher ^r deciding to bear 
a child. The, arbitrary cutoff dates,- which c<4e at different tithes 
of the school year for different teachers, have no valid relationship 
to the State's interest in preserving continuity of instruct^n ao 
long- as the teacher is required to give substantial advance notice 
of pregnancy. The rules (conclusively presume that every teacher is 
.physically incapable* o^teaching when she is^four or five months 
pregnant, vler^ such ability is, in fact, an individual matter and 
administrative convenience alone cannot validate arbitrary rules. 
Cleveland's arbitrary and irrational three-montj^ return provision also 
violates due process in that it creates an irrebuttable presumptipn 
that the mother is not fit to resume work. The time limit serve* 
no legitimate State interest and unnecessarily penalizes the female 
teacher for asserting her right to bear children. This, too,^ is not 
germane to n»aintaining continuity of instruction. 



U^S. Supreme Court 
GEDULDIG V. AIELLO 

^ 417 U,S, 484 (1974) / 



FACTS : California's didability insurance system pays benefits to persons in 
private employmftnt be^^use of a disabi lity not cove^red by workmen's compenaat ion^ 
The system i 8 fundfid entirely from contributions deducted from wagos andpartici-- 
pation in the proflgcam is mandatory unless employees are protected by a Voluntary 
•private plan dpp?Sved >y the State, This action was brought by four women, who 
otherwise would have qualified for benefit s but for an exclueioH in the statute of 
di sabi lities attrib\itable to pregnancies. A State court decision, whi ch occurred 
after this action was originally brought, constrbed the statute's exclusion as 
applying' only to normal pregnancies. Since three of the women suffered abnormal 
complications as a result of pregijancy, their cases contained no controversy, 

ISSUE : Doesrsthe Californiaf d^^sability Insurance program discriminate against 
women inviolation of the 14th Amendment by not paying benefi tfi for disabi^lities 
arising from normal pregnancies? 

DISCUSSION : In a 6-3 ofl^ijority opinion, the Supreme Court held that this classifi- 
cetioti did not violate the Equal Protection Clause^ In judging whether there- 
waa such aviolation, the court held that for social welfare programSj as long as 
the classification is rationally suppportable, the court will not overturn the 
State's judgment. Focusing on' a c6st analysi s, the court decided that the State 
bad^a legitimate interest in maintaining a self-supporting programr * Furthermore 
the court ^,«<5ted in a footw>te tQ the decision th^ the classif icatioa under tHe 
program was not baaed upon gend'ei* b^t rather dhd fl| dichotomy of pregnant women 
^-noapregnant person; the court required that actual intent to discriminate 
against preghant women be shown before such a classification is labelled sex 
discrimination under the Constitution, . 



U.S. Supreme Court 
JOHNSON V . lUlLWAY EXPRESS AGENCY 



421 l),8,'A54 (1975) 




FACTS: Plaintiff brought suit under Tit;le VII^ of the Civil Rights Act of 
{HI and 42 U,S.C. 1981. He began^orking for ttefendant in 1964 as an express 
handle^-. In 1967, while employeOy defendant as a driver, he filed a charge 
• with the EEOC alleging race discrimination Vith respect to seniority rules and 
job arfsignmttiits. Three' week!" Uter, he waa dis charged. The EEOC did not render 
« decision until two year* Uter. Plaintiff did not receive notice of his right 
to sue ifnder Title VII until nine and <^-half months later. The District Court 
dismissed the 1981 claim as barred by T/nnes^ee ' s one year statute of limitations. 



/ 

/ 



ISSUES: Does the timely filing of ^^cha'rge of employment discrimination with the 
EisOC under section 706 of Tit le VII, stop the running of the -period of rlimttation 
applicable to an action under//42 U,S.C, 1981 based on the same facts? Can 
Title VII artd 42 U.is.C. J,981 Operate concurrently or dpes- the fi ling of a suit 
under one statute bar use of the other? v rt 



DISCUSSION; 42 U.S.C. 1981 affords a Federal remedy against discrimination in 
private employment on the basis of race., Both lefeal and equitable remedies , 
and in certain circumstances; punitive damages are available. Furthejrmore, 
back pay awards under '1981 are not restiricted- to the two years specified in 
Title Vll. The court held that actions under 1981 are independent of those under_ 
^Title Vli, although the remedies under both statutes are related and directed to 
basically the same ends. Therefore, the filing of an EEOC charge is not a 
prerequisite for the institution pf a 1981 action, . nor does it remove the statute 
of limitations for a 1981 action. The running of the statute of limitations for a 
1981 acti«)n begins immediately when^he defehdant discriminates against the plaitr- 
t iff and it 46es not stop running until t^ie plaint! f f f i lea. a JL981 k^tion with ,the 
district co^rt. Although this compiala the plaintiff to b^gin a 1981 suit at the 
same time »the EEOC . machinery fi s operating^ plaintiff still has a ^hoice: ' (I) 
to file A/i98l action and seek a stay of those proceedings until the EEOC pro- 
. ceedinga^rs^j^.'^^itle VII are comp^^ted or (2) to proceed with both causes of 
action /kt the^m6 time. a;he 'court also ho Id rf) that the statutd of limitations 
for"" closes of action under 1981. are' determined by Statd^law. 



\ 



U,S, Supreme Court 
ALBEMARLE PATER CQ. v. MOODY 



s 



\ ^ 422 U.S. 405 (1975) ^ / 



FACTS : Plaintiff brought a class action suit against their employer 
nUeging violations of Title VII of the Civil Rights Act of 1964 
in defendant's pf eamployraent tesCing and departmental seni^ori tysyetem^' 
Later, plaintiffs also requested back pay as relief. Prior tp 1964, 
defendant maintafin^d segregated departmental^Hrtes of progression, 
reserving the higher paying and skilled jobs \or whites. In 1968, 
these lines vere reorganized but this still left the black employees 
locked in the lower paying job classi fications because of the seniority 
aystesv^ 

Furthermore, defendant initiated a requirement that applicants for. jobs 
in the skilled lines of progression have a high school diploma and 
pass two tests* In the lower court decision, defendant was ordered to 
implement a plant-^wide seniority system. The high school diploma re- 
quirement was also found to be 'unlawful. The pre-employment tests, 
however, were held to be v^lid. sin addition, the court refused to 
order back pay because defendant had exihibited no bad intent and 
plaintiff had not filed for baok p.ay unti 1 five^years after the original 
charge was filed, / 

ISSUES : When is it appropriate to grant or deny back pay as relief fc 
past discrimination? How should pre-employment tests be validated ij 
accordance with the intent of Title VII? 

DISCUSSION : v Back pay ; Back pay^ phould be awarded whenever necessary 
to fulfill the purposes of TftjleVII, The court determ:ined that Title 
VII not only int, ended to elimitiate^unlawful employment practices , but to 
^ake the plaintiff whol^.again. Tin thi)5 case, the court remanded the 
is8u6 bAck to the District Court to determine whether* plaintiff's 
delay in seeking back pay prejudiciad the other party. ' 

TESTING ; After the plaintiff satisfies his burden of establishit^ \diX-- 
.ptopQltix)hate itopact on bliicks caused b^ the testing program,^^tl^e 
defendant must prove that the tests are job--related; Congress, in 
Titl? Vll^^does not preclude the use of tests; it only requires justifi- 
cation for, tests that control employment decisions haying a dispro- 
portionate impact on'minoriti^St The EEOQ Guidelines, which are the 
administrative Interpretation of the Act by the enforcing agenc/, 
ate etttitUd to great deference* The court found that the defendant 
fniled to validate the twists in accordance with EE6c procedures^ 
Rather, than granting injunctive relief, however, the court remanded 
the ciJise b^ick to the District Court to di^termine, whether the latest 
efforts by defendant will satisfy the EEOC Gtv^delines* 
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U.S. Suprem* Court 
FRANKS v«. BOWMAN TRANSPORTATION CO., INC 

424 U.S. 7A7 iiyi) 



FACTS: This class action was btought under Title VII al legiig racial 
■an^imi nation in defendant's hiring and promotion -practices Vith 
respect to over-the-road (OTR) truck drivers. The class included 
(1) all black applicants for OTR positions who were refused employ- 
ment prior to X972 because of defendant * s alleged discriminatory prac- 
tices and (2) black employees ^who applied tcV transfer to OTR posi- 
tiAs prior to the same date. The District Court permanently en- 
joined defendant from perpetuating the disoriminiatory prli<|tiP*8 found 
tcNexist and ordered that all black applicants who sought to be hired 
or tp transfer to OTR driving positions be notified of their rights 
'to priority considerat ion for such jobs. The District Court did^not, 
however, grant the specific relief of backpay and seniority retroac- 
tive to the date of application. The Court of Appeals ruled the 
District Court had improperly exercised its discretion in fashioning 
relief and so offered backpay and retroactive seniority* Seniority 
relief was limii:e^ to black employees w ho sought and obtained priority 
consideration for transfer to' OTR positions. The Court of Appeals 
affirmed the District Court's denial of seniority relief to black 
non-e mployee applicants whi applied for and were denied OTR positions 
Holding that such relief was barred by section 703 (h) of Title VII 
which provides it^ shall not be an unlawful employment practice for 
an employer toxapply different conditions of employment pursuant to a 
bona fide seniority system. ♦ / . 

ISSUE: May identifiable applicants who were denied employme^nt after the 
THi^tive date Of pnd in violation of Title VII be ,awarded seniority 
status retroactive to the dates of their employment application? ' 

■ * - • 

DISCUSSION: Reversing the Court of Appeals ruling, the Supreme Court 
held that section 703(h) is not a bar to seniority relief for appli- 
cants Who are denied .employmettt because of illegal discrimination. 
One oft the cetitr/il purposes ofTkle VII is to make, person^ whole 
for itfjuriersuffered on account of unlawful employment discrimination, 
and brSinatily rctr6a'ctive seniority will be necessary to achieve this 
purpose. ^ Noting that the Cpurt of Appeals apparently followed this 
reasoning ih granting seniorl^ty relief to employees wl^^ere refused 
transfer because of Jiscrimination, the court pointed oiit it could 
find notfiing inTitleVlI or its legislative history to support makit^ 
a distinction between employees and applicants. The court also rejectel^ 
the' argument that 8eniorit;y relief would conflict with the' ecppomic 
interests of other employees by noting that "deni?! of seniority relief 
to identifiable victim? of racial discrimination pn thte sole ground 
that such relief diminishes the expectations of other, argqably innocent 
employees would if applied generally frustrate the central iriake-whole 
objectives of Title VII." - • 



(To support this holding, the court noted simiUrxty witM decisions 
on remedy under the National Labor Relations Act.) While stating 
that an award of seniority status may not be required in all cases 
and no ing that the fashioning of r^rS^dies "invokes the soa^ equi tab le 
discretron of thB district coOrts," the court made cleaf that such 
discretion is vested. to allowthe ,,oet complete attainment of the 
as'thL'r'«; . '^''^ "'.^ therefore "district courts should tak^ 

"nWUy XV^^^^^ the presumption in Lvorof rightful place 



\ 
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U.S, Supreme Court 
^ WASHINGTON v , DAVIS 



% 426 U.S. 229 (1976). 

FACTS: This was a class action suit brought under the 5th Amendment due 
TF^ss clause and A2 U.S.C, 198r, .alleging racial discnitnination in 
recruitment, hiring and promoti on of poli ce officers i n the Di stri ct of 
Columbia.* The chflUenge was directed part i cular ly at the written test 
developed by the U.S. Civil Service Commission for nationwide use and 
used for the selection of D.C. police of ficers. «>laint i ffs demonstrated 
that the test had a di sproport ionate impact on biacks and was not vali 
dated. The District Court , noting no claim of intent to discriminate, 
found that defendant ' s act ions to affirmat ively recruit and hire blacks 
and the fact that the te^t was a. useful indicator of performance in. 
the police training academy were sufficient to conclude that the test 
was not designed to, §nd did not, discriminate against blacks. 

The Court of Appeals reversed, holding t;hat statutory standaMs applied 
in Griggs V. Duk6 Pov^Co., API U.S, 424 (1971) , a Tit le VlTcase, also 
apply in this case unJer the Fifth Amendment, due process clause and that 
lack of discriminatory intent is irrelevant. , The ijA that a far 
greater proportion of, blacks - four times as manv ;r^f ai led the test 
than did whites was sufficient to establish a c^titutional viola- 
tion, unless the test was proved to be an/xl^quate measure of job 
performance in addition to being an indic^r of probable success in 
the training program. • ^^-^ 

ISSUE'S: (1) Do'thesame standajrds for determining employment discrimi- 
nation under Title VI'I • apply to cases brought u^ider the Constitution? 
(2) Does a test ^i|h measures probable success in training , ra.ther than 
actual >ob perfoVnllncei meet the standard of job relatedness? 

J ■ " V 

■ DISCUSSION: tW Supreid« Court held th'at the Court of Appeals erred in 
applying 1*1 tie VII standards to the constitutional issue raised in this 
case. Focusiiig on "the. .racially differential impact of an employment 
practice without concern about whether there was. intent to discriminate 
is not the constitutional rule. Both the Fourteenth and Fiftb Amend- 
ments are aimed at preventing official conduct that discriminate^ on the 
basis of race. • "Diy report ionat« impact is not irrevelant but it is 
not- the sole touch^one of invidioOs racial discrimination forbidden 
hy the Constitution." Recognizing that discriminatory purpose may be 
inferred from "the totality of the relevant facts," including impact, 
and "even agreeing with the Distri ct Court that ±he di fferent lal racial 
effect of Test 21 called jeor further inquiry," t1>e court held that the 
affirmative efforts of the Metropolitan Police Department to tecruit 
black officers, (#e Changing racial qoniposit jon of the recruit classes 
and of the force in general, and the relationship of the test to the 
training program negated any inference that the Department discrimi- 
nj^ted on t^e basis of race." 
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In the -process of deciding this issue, the court noted its disagree- 
ment wi th a number o£ decisions of the Federal Courts, including cases 
involving employment discrimination, "to the extent that those cases 
rested on or expressed the view that proof of discriminatory racial 
purpose is unnecessary in making out an equal protect ion v io lat i on. " 
Among those decisions are the following which are included in this 
publication; 

■ » 
Chance v. Board of Exan^iners 

Castro V . Beecher 

.Bridgeport Guardians v. Bridgeport CSC 



Noting thdt under Tit le VII emp loytri&nt pract i ces wh i ch have adisparate** 
impact must be validated, the court did not adopt this more rigorous 
standard for the purpose of applying the 5th and 14th Amendments 
in c^ses such ^a^this. In connection with test validation, the Court 
also noted that professional standards provide for three methods of 
validation and stated, "it appears beyond doubt by now that there 
is n<5 single method for- appropriate ly validating employment test for 
relatiortship to job performance." 

On the specific test under challenge, the Supreme Court , agreeing with 
the District Couf t , held that "some minimal verbal and communicative 
skill would bever,y usefKil, i f not essential, to satisfactory progress 
in the training program," Remand to the District Court to determine 
whether the training program is sufficiently related to actual perfor- 
tnance on the job, as.suggested hy the Federal parties to the suit, 
is inappropriate. If there are deficiencies in employment practices 
Under Title VII standards, let them "be directly addressed in accord- 
ance' with appropriate procedures mandated" by that law. 
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U.S» Supreme Court 
MCDONALD v . SANTA FE TRAIL TRANSPORTATION CO. 



kll U.S. 273 (1976) 



r 



FACTS : This action was brought under Title VII and A2 U.S.C. 1981. 
two white employees were discharged by the company for misappropri- 
ating cargo while S black employee, charged with the same offense, 
was retained. The discharged employees first filed a grievance under 
a coVlective.bargaining agreement between their uni6n ^nd the company, 
and Vetef filed cH^jrges with EEOC und^r Title VII, but failed to get 
relief in either case. .They theh brought suit under Title VII and 
42 U.8.C. 1981 alleging that the company had engaged in racial dis- 
crimination in discharging them and that the union had acquiesced in the 
discriminatory action' by not representing one of them in the grievance 
proceedings. The District' Court dismissed their cases ruling that 
(1) 42 U.8.C»M981 does not apply to racial discrimination against 
whit^ persons and (2) the plaintiff a did not raise a claim upon which 
Title Vll relief may be granted. Tb| C6urt of Appeals affirmed their 
dismissal, noting in regard .to the Title VII claim that "there is no 
allegation that the plaintiffs were falsely \charged." 



relief under Tit ^e VII? (2) Does 42 U. B.C. 1981 protect white persons 
from racial diacrimination in private employment? 



DISCUSSION : The Supreme Court held that the discharged employees had 
properly stated a claim for relief under Tit le VII. Tit le VII prohibi ts 
discrimination against "any individual" because of race. "Its terms 
afe not limited to discrimination against meijiibers of any particular 
race," Th^ -6 ame stahdarda applied for non whites in M cDonnell Douglas 
V. Green (411 U.S. 792), also apply TSd whites. lliiough the company 
may properly decide to diacharge employees for theft, it must apply 
its policy equally to all races. The union is also liable. Ita claim 
that it is sometimes necessary to compromise in order to secure reten- 
tion of some discharged employeea is rejected when race is a factor in 
making such a compromise. 



The Court also held that 42 U.8.C. 1981 prohibits racial discrimination 
against white as well as nonwhite persons. Even though ^ection 1981 
provides that "all persons. . .shall have the same right ...rfs is enjoyed 
by white persons" which could lend support to the argument that its pro- 
tection ia limited to non whitea, the legislative hiatory iayclear 
th«t its protections were to apply tQ all citinenft. 

it should be noted that, in a footnote to ita decision, the Court 
emphasized that it did not coi^aider in this cfse the permissibility 
of affirmative action program^ whether judically required or other- 




wise prompted. 





^ ■ 

-U.S. Supreme Court 
MASSACHUSETTS BOARD OF RETIRJEMENT v . MURGIA 

" — " c : — ^ 

427 U,S, 307 (1976) 

FACTS : This suit was brought by an officer of the Massachusett s St ate 
Policfe who alleged that a St ate law, which called for mandatory retire- 
ment of police officers at age 50, denied hltn equal protection of the 
laws under the Fourteenth Amendment, While even his expert witnesses 
"conceded a, general relationship between a*dvanclT[ig age and physical 
ability tod^ the job, he h^d passed a comprehensive physical exami-- 
nation only A months prior to his compulsory retirement, TJiese exams 
are required ^or police officers by the State every two years until 
age 40 and once .each year .between the ages of 40 and 50, The th^h^ 
judge District Court panel held that "compulsory retirement at age 50 
was irrational under a scheme that assessed the capal)! 11 ties of officers 
Individually** and therefore the law is unconstitutional* * 

ISSUE : Does the State's mandatory retirement age have a sufficiently 
rational basis to be constitutionally valid? 

DISCUSSIOK ; Reversing, the Supreme ^Jourt held that the mandatory retire-- 
ment age does not deny ^qu^l protection of the lav. Because of tbo recog- 
nized relationship between advancing age and declining physical abi-^ 
lity, mandAtory retirement at age 50 "clearly is rationally related 
to the State* s objective." Because the State determines fitness individ- 
ually before, age 50 does not mean that the objective is not rations- 
ally furthered by maximum age limitation. Where only a rational 
relationship needs to be shown, a ptate does not violate th^i Equal 
Protection Clause merely because the classifications made by its laws 
are igmerfect. 




brown' V. C8A 
A25 U,8. 820 (1976) • 



FACTS: Plaintiff, «n employee of the General Services Admini aXrat ion, filed 
aii administrative complaint alleging racial discrimination afteftthe agency's 
failure to promote h,im. The agency, in it« final decision, fbund no race 
discrimination «nd advised plaintiff 'of his right to appeal to th\ U,8. Civil 
Service CoTOaiseion' a Board of Appeals and Review or to file suit V ^^J^'^li^*^ 
Court within 30 days. Plaintiff filed suit inDistrict Court underVitle VII, 
th^ Declaratoiry Judgment Act and invoking general Federal qupation juAisdiction 
42 days after, the agency ' s decision. The Court dismissed the suit aeXuntimely 
filed in .t^>at it was not brought within 30 dayf of final agency aWion as 
required by sectiott'7l7(c) of Title VII* The Court Qf Appeals affirmed finding 
that 717 provides the exclusive judicial remedy for complaints of Federal 
employment diacriminatiott* , ,^ \ 

ISSUE : Does isection 717 of Title VII provide the exclusive jud)i»cial r erne d!y for 
claims Q.i discrimination in Federal employment? \ 

DISCUSSION : Noting . tliat CoMreas failed explicitly to decide the scopeVof 
seGticm 7X7. 'Un t)\t coiUitellJSon of antidiscrimination law" the Supreme Coy^t 
(in aVz decieion) sought out the legislative intent regarding that provisicm 
of Title VII, The Court found that the le|islat:ive history of the 197^ 
amaendments demonstrated that Congress was persuaded that Federal employeai 
who were treated in a discrimitiatory manner had no effective judicial remedy 
and therefore, .created an exclusive, pre-emptive adminiijtjrative and judicial 
scheme for the redress of Federal employment discriminatiolfii^ The Court Vpined 
that the bal^nw^^f completeness, and structural integrity of 717, which p^r*:* 
mitted an aggrieved employee to file a civil action only after exhausting 
administrative' remedies as provided, are inconsistent with plaintiff ^s con- 
tention that the judicial remedy afforded was designed merely to supplement 
other putative judicial relief^ The Court suggested that the careful blend 
of administrative and judicial enforcement powers coujd easily be circximvented 
if courts were immediately, accessible under other statutes and various theories 
Of discriminatione The Courts held that the rights of Federal employees were not 
co--extensive vi th those of employees, in the private sector and that a precisely 
draVn and detailed statute such as 717 pre-empted more general remedies. 
It accordingly affirmed the judgment of the Court of Appeals. 
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• CHANDLER v, ROUDEBUSH 

• ■ I M . 

A25 U.S. 8A0 (1976)- , ' ' " , ' . 

FACTS : An employee of the Veterans Administration applied for a promotion 
but VAs not selected. She filed a complaint of rac^ and sex discriminat Jan* 
Although the administrative complaints exami ner" recommended a finding of sex 

•but n^t race discrimination, the agency rejected the proposed, finding of sex 
discriminarion and accepted the recommended finding of no tdCe di scrimination. 
The U^S. Civil Service Commission's* Board of Appeals anc< Reyiew affirmed the 
agency's- findings. Complainant timely filed a )3uit in District Court under 
section 717(c) of Title VII- In ifesponse to complainant's initiation o'f 
discovery proceedings, the agency moved for an order prohib'iting discovery 
on the grounds that judicial action authorized by' 717(c) is limited to a 
"review qf the administrative recdrd*" Plaintiff countered that she had a 
right under 717(c) to a trial de novo . The District Court held thdt a trial 
de novo is not required in all cases and that review of the administrative 
record is sufficient '4f an absence of discrimination is affirmatively estab- 

.'lished by the clear weight of the evidence in the record." The^Court^ aftfer 
applying this standard oj^ review, granted summary judgment for the latgencyT 
The Court of Appeals ^affirmed. 

' . «* » • ■ \ * 

ISSUE: Does Tit le VII require tri a1 denovo in Federal emplojnment discrimination 
ca^s? ' ^. 

PISCUSSION : The Supreme Court noted 'that private sef'ctor employees are entitled 
under Tit l^^"" VII to a trial de novo t The CouYt ^eld that inasmuch as Federal 
employees are entitled by- ;7 17( c) to' "'file a civil .action as provided in 
section 2O00e-5' and since the^^civil act ion *|^ovided in 2000e-5 is a trial 
denovo, it would seem to follow syllogistically ^hat ^Federal employiees .are 
pntit led to a trial de bo^o pf their employment discrimination claims • '' However, 
the Court also took cogijiz^ance of the OoOrt-of .Appeal I s reliance on the. worda 
"as applicable" in 717(d) as well as the government's contention that routine 
de novo tri al of .Federal employees claims wo\ild clash with ^ the Act ' s delegation 
of enfoi^emebt responsibilities to the .J^ivil Service Commission and would 
conflict witV-Jthi^ Sqpreme Court's v^lew that de noyo review is generally not 
to be presumed* * • , > 

*• ,;■ _ . . • .■ . 

Th^ ^ourt, cotis truing tlje Woirdg;^^ ^'as appli cab.le'^ in 717(c), suggested that 
Congress used th:i8 phraseV' to e^xclude several procedures enunciated by the 
Act which could not piossibly apply to civil actions ftivalving Federal empToy^es 
^♦gt, suits and permissive^ intervention by EEOC ot the. At torney fcpneral which 
only apply to private Sector cases* Th$ Court r.evi^^wed ..the l^gidl^tive history 
of the 1972 ainendmentif and found that trial de novo WjSie contemplat;ed after 
exh.auation of a^dmini^^^^ titfview* • Purthej-, 'the Court concluded that its"' 

|)plicy that de novo teyjcfw is |^eriilly nqt tQ^• be presumed ,,mu8t defer to ^a 
ape'cif ic statutory atithorizatioti of such review such as that: contained in 717* 
The Court accordingly reversed the j^gment of the^ Court pt Appeals and 
remanded fbr further proceedings * J * ' 



HAMPTON V. ym SUN WONG 

ki^ US ^6 {\^U) 

FACTS: Several resident aliens brought suit to chal lenge the validity of a Civi 1 
Service Commission policy which excludes all ^persons except American citizens 
and natives of American Samoa fVom most positions alleging that this practice 
violated the Due Process Clause of the 14th Amendment, The record showed that 
each plaintiff was qualified for an available job. The District Court held in 
favor of the defendant noting that federal power over aliens is "quite broad, 
• ' almost plenary". The Court of Appeals reversed, holding that regulationB which 
sweep indiscriminately excluding all aliens from all positions coVjld not be upheld, 

f 

. ISSUE\ la a regulation of the U.S, Civil Service Commission that bars -resident 
aliens from employment in the federal competitive civil service constitutional? 

DISCUSSION: The Supreme Court (5-A) noted that the rule enforce^d by the Commis- 
sion had an impact qn an identifiable class of persons who entir^y apart from 
the rule Itself are .already subject to disadvantages not shared by the remainder 
V of the' community. The disadvantage is ht sufficient significance as to be 

^ characcerited aq a deprivation ofr 1 iberty on a wholesale basis. Such a deprivation 

must be accompanied by due process, under the terms of the 14 th amendment . There- 
fore, some judicial scrutiny ie mandated by the Constitution, Nei ther the Congress 
nor the President ever required the CSC to. adopt the citizenship requirement as- 
a condition for el'igi bi li ty f or employment a lt)^ough due to the rule's longevity 
it is fhir to say that t-hey hpve ac<}uiesced in it. T^e court, after reviewing the 
legislative hist o.ry of the Pendleton Act, /assumed without deciding that Qojigress 
and the J>re8ident have the Constitutional authority to promulgate the regulaUon 
in issue and then proceeded to the issue of Wh'ether the CSC had the same authori ty , 
•The court held that the only concern of the Commission i s to promote an efficient 
federal service, UnlikeHhe President and j:ongress , it has' no r^ponsibility for 
foreign affairs, Tor ^^^reaty negotiations now for the economi cSsynsequences of 
permittang participation of aliens in employment, opportunities.'' It is„fair to 
.aaawne that its goal would best be served by removing unnecessary restrictions on. 
• the eligibility of qualified applicants for employment. Only the administrative, 
desirability of having one single rule excluding all non-citizens where it is 
'manifest that citizenship is an appropriate and legitimate requirement for. 
> ■ important and sensitive positions may provide a rational basis for the^genera/ 

rule excluding alifps. That justification is unacceptable inthis case^There is 
no evidence that the CSC made a considered evaWation of the .desij^^i lity of 
simple exc^usipnaivy rule nor can it be inferred that the adtpini^rative burden 
of e'stablishing the job classifications for which citizenship is an appropriate 
requirement would be^a par.ticularly onerous task. By broadly denying this class 
• ^ substantial* ot)port unities for employment, the CSC ryle deprives itsmefnbers of 
an aspect Of liberty without due process. The court affirmed 'the ruling of the 
fourt of AppeAls. ' . , , 

The dissenters. concluded that Congress, in the exercise of its political judgment, 
coul<l have excluded aliens from the civil service. The fact that it chose in a 
' . ■ separate political decision td allow the CSC to make.th^s determination does not 
render the government;al policy any less prohibited, and consequently it should 
■ . ^ ' not. be subject tq judicial scrutiny. 



TEAMSTERS UNITED STATES 



431 U,S- 324 (1977) 



FACTS : The government brought an act ion egainut the employer (trucking company) 
and the union under Title VH charging a pattern and practice of employment 
discrimination against Blacks and Spani 9h surnamed peraons as regards practices 
relating to hiring, salaries, work Assignments, promotjions, and transfers* 
The govenmient also challenged the seniority system established by the collec- 
tive bargaining agreements betfveen the employer and the union* The government 
sought general injunctive relief and specific '*make whole'* relief for all 
victims of discriihi-nat ion« 

The District Court found that the government had shown by a preponderance of 
the evidence that the employer had engaged in a '*plan and practice" of dis- 
crimination and that the seniority system contained in the collective bargaining 
contracts b^ween the company and the union violated Title VH in that it 
operated /fW^impede the free transfer of minority groups into and within the 
company, (The court subdivided the affected class of victims of discriiqii^ion 
into three groups* Those who were found to have suffered "severe injury" \ijeW 
to be afj^orded the opportunity to fi 11 line-driver jobs with complete seniority " 
'dating back to the effective date of Title VII, Those who were deemed to be ^ 
'Very possibly the objects of discrimination" and who "were likely harmed" 
even absent specific evidence of discrimination and injury <>ere ordered to be 
en^sitled to fill vacancies in line-driving jobs with competitive seniority 
as of^the date that the government filed the suit in issue* Finally, those 
membelrs of the class as to whom there was "no evidence" shoving that they 
. were named individually were to be given priority considerat ion for line-driver 
jobs ahead of all' persons except in the two subclasses disculsed above* fhey 
were not awarded retroactive seniority*) 

The Court of Appeals agreed tha|: ^he employer had engaged in a pattert\ and 
practice of employment discrimination and that the seniority systen^violatjid 
Title VII as applied to the victims of prior discrimination but rejected the 
JDistrict Court's tripartite classification of affected employees* (The Court 
^held that all affected incumbfnt employees could bid for future line-driver 
jobs on the basis of their company seniority and that once a class member 
became a line-driver^ he cmil^ use his full com](^any seniority e^n if it 
predated t;he effective date^f Title VII limited only by^ a "qualvf icat ion*' 
date formula under wl^ich 4^niority could not be awarded for periods prior 
to the^ dat^-^en a line*-driver* job was vacant and the affected employee met 
the qual:i,fication» for the position.) ^ 

ISSUE: What is the role of atattstics in showing disparate impact?* Does - \^ 

\ section 703(h) iiiwuni«e th<^ seniority Jtystem in question? What i« ^.he proper * 
scope of ju<^icial relief? ^ ^ > / 
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DISCUSSION : ''I'he Svrt>rettie Court noted that under section 703(a) of Title VU, 

the goverament waa' alleging that the defendants regularly and purponcfnlly 

treated blacks and Spanish surnamed applicants and emloyees less favorably 

than white-e. In a footnote, the Court iy>ted that under McDonnell Douglas v,. 

Greftn, "disparate treatment such as alleged in the present case is th* most 

, . easily un&erstood type of xliscrinunation." The employer simply treats people 

less favorably than others because of their race, color, religion, sex, or 

national origin. Proof of 4i8critninatory mot ive is critical, although it can 

in some situations be inferred from the mere fact of differences in treatment 

(the Court di^tinguistied claims of disparate treatment from claims of disfrarate 

impact; that is, those concerning employment practices that are facially neutral 

in their treatment of different groups but which falT more heavily on one 

group than on another, and which cannot be justified by business necessity). 

Inasmuch as the government had the initial burden of establishing a prima 

facie ca«e Of discrimination, it had to prove more than the mere occurrence 

of isolated or accidental 'or sporadic discriminatory acts. In short, the 

government had t(^ establish that racial discrimination was the employer's 

"standard operating procedure.*^' Based on a substantial statistical disparity 

in the work force and testimony concerning specific ins'_&rtces of discrimination," 

the Court found .that the government had. carried its burden of proof. The 

Court held that statistical analysis servecf an important role in showing 

diso^ijnination and th\t in some cases such as this, statistics alone would 

suffice to establish a prima facie case. The Court cautioned, however, tJiat 

statistics are not irrefutabU and may be rebutted.. The court upheld the 

decision of the Distrtct Couri and the Court of Appeals that the. employer 

did not adequately rebut th)? g,overriB»ent ' s prima facie case. 

The Court of Appeals and the District Court had held that the employer's 
s^iority system discriminated against minority employees. Although all em- 
pTbyees who transferred into line-driver [Positions lost all seniority as 
regards layoffs and choosing jparticular runs, the lower courts found that 
•black and Spanish /Surnaro'ed .employees suffered the roosf because rjany of them 

' had been denied eqOal opportunity to become line-drivers when they were initially 
hired and would thus never be able to catch up to the level of a contemporary 
who had not been subjected to discrimination. The union asserted that the 
seniority jsystem was immunized from a finding of illegality by reason of 

' section 703(h) of TitleVII which permits the application of different terms, 
^-cogHitipns , or privileges of employment . pursuant to a bona fide seniority 
system . . . 'pr'ovided that sOch difference's are not the result of an intention 
tb discriminate^/ The Supreme CQurt, relying on Franks v. Bowman , stated that 
"post-Act" victims of discrimination are entitled to relief including retro- 
active seniority without attacking the legality of the system itself. The 
Court, while acknowledging'V that . seniority systems could act to freeze the 
.status quo of prior discrimination, held that section 703(h) of Title VII 

, 'ncted to fextend a measure of ittanunity to bona fide seniority systems already^ 

1 in efi^ect. and to allow for full exercise of seniority ac(^uraulated before 
the effective date of tl\e Act even where pre-Act discrimination accorded 

'whites greater seniority rights than blacks. Finding the seniority system 



In this case^ to be bona fide, the Court held that the ayjgietn did not violate 
Title VII and held that those employees who 8uffe^od only pre-Act dlecrlml-- 
nation are not 'entitled to relief, and further, found that no pei^eon may b^ 
given retroactive aenlorlty to a\date earlier, thtin the off^Tctlvo date. 

Regarding the issue of remedy, the Court held that In a claea action, once 
the plaintiff had proved the existence of a pattern of dieci'lmlnation ^ a 
rebuttable presumption that any particular employment declWou made durlng.the 
period in which the discriminatory policy was In force was made pursuant to 
that policy came Into belng^ shifting the burden to the employer to dispel 
that Inference regarding Individual applicants or employee^ by showing that 
its employment practices were lawful vHjt^b respect to them. The Court held 
that every post-Act minority applicant for a line-driver position Is pre^ 
sumptlvely entitled to relief eubjt^ct 4:0 a showing by the employer that its 
individual actions were not based on its policy. of dfecriminatlon. TfieCourti. 
additionally held that a person could b^ awarded seniority relief In^^ppropriate- 
cases even though he never actually applied for a Job based on the broad 
equitable power of Title VJI courts^ to fashion the most complete relief 
possible in eliminating the discriminatory effect of the past and barring 
like discrimination in the future. (The Court noted that the most pervasive 
type of discrimination was that which was so successful as to deter Job 
applicants from members of minority groups.) The Court remat^ed the case 
to the District Court for further proceedings regarding remedial relief* The 
Court specifically Instructed the District Court to decide which of the empitkyees 
were actual victims of discrimination and to recreati^ the condLtlQns and , 
relationships that would have been had there^been no un]||R«^ful discrimination* 
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UNITED AIRLINES v« EVANS 



(hi U.S. 553 ( 1977) 

jr 

FACTS I The plaintiff, a flight attendant for defendant^ was forcid to reoign^ 
h«r position in i968, ' because of the employer's policy of r^jfuslng to all9w 
its female flight attendants to be married. (The Court of Appeals for the 
7th Circuit subsequently declared that such a f))rcGd resignation violated 
Title VH but plaintiff was not a party to that case and did not initiate 
any proceedings of her own in 1968, by filing a' charge with EEOC within 90 
days of her separation.) In 1972, plaintiff was rehired as a new employed 
but was treated as if she had no prior service for seniority pi^po^es. 

Plaintiff filed suit alleging that the employer was committing a second violation 
of Title VII by refusing to credit her with seniority for any period prior 
to that of her reemployment. The District Court dismissed the complaint 
holding thai? the failure to file a charge within 90 days in her aepflration 
in 1968, caused her 'claim to be time barred. .The Court Appeals initially 
affirmed but recdnsidered its opinion in light; of the Supreme Cour.t ' s decision 
in Franks v. Bowjj^n and reversed t^ij^ "Bis trie t Codrt.' 

ISSUE: Did the employer ' s denial of seniority in 1972 constitute an independent 
acts, of discrimination? 

DISCUSSliON: The Supreme Court reversed the Cou^t of Appeals holding that 
tfie seniority system ih dues t ion did not make any distinction between prior 
services cf male and, female employees. The Court conceded that plaintiff 
was correct in pointing out that the seniority system giv5^8 presf^nt effect 
to a past act of discrimination. The Court stated, however\ that defendant^ 
"was entitled to treat the past act as lawful within the 90 days then allowed 
by section 706(d). . .''A discriminatory act which as not made the basis 
for a tiimely charge is the legal equivalent of a diacriminatory act which 
occurred before that statute was passed. It may constitute background evidence 
in a proceeding in which the status of a current practice is at issue but 
eeparately considered it is merely an unfortunate event in histor j^jjhich 
has no present leg^ consequences..." NotiAg that plaintiff had not alleged 
that it treaty form<jr employees who were dif charged^f or a discriminatory 
reason differently than those discharged for -a non-discriminatoVy ^e^Son, 
the Court conclud^ad that the system was neutral on its face. The/Coui|t dis- 
tinguished this case from Franks v. Bo'w°>a';' > which held that retroactive^enio- 
rity was an appVopriatp remedy undeif^Title VII "after an illegal discriminatory 
act or practice had been proved." In this case the Court (did not find it 
necessary to ,reach the issue of remedy because plaintiff did not file a 
timely charge based on her 1968 separation. The Court further^ held that 
8«ction 703(K) iiUmMnize^ the seniority system in que8ti<^n because its bona 
fide<i had not been challenged. 



I 



DO^HARD^v , RA WLINSON 
^33 U.S. 321 (1977) 



FACTS ; Plaintiff, a woman, applied fox a position as a prison guard with 
tho Alabama Board of Correction. ^ Wl\Qa/her application wae re jocted because 
she failed to meet the 120 lbs, weighfc^equirement and the 5 ' 2^' height require- 
ment, >3he brought a class action un(t6r Title VII and the Equal protection 
clause of the XlVth agiendment- While the suit was peitding, the Jefendant^ 
adopted a regulation establishing gender criteria for assigning prison guards 
to maximum security institutions for positions requiring continuing close 
proximity to inmates. Plaintiff amended her complaint to challenge this 
r<»g^ulat ion. 

A three judge Federal District ^urt found in favor of plaintiff. 
« 

ISSUE : Did defendant's height and weight requirements constitute sex discri- 
mination under Title VII? 

^ DISCUSSION : The Supreme Court stated that in a suit challenging facially 

neutral standards a plaintiff need only show a significantly discriminatory ^ 
^ pattern in order to establish a g^rima facie case of discrimination and thus, 

shift the burden to the^ defendant of demonstrating job relatkdaess. The 
Court noted that women comprised almost 53% of the workforce in the nation 
* but only approximately 13% of the prison guards in Alabama. The District 
Courtr had found that the height requirement operated to exclude one third 
oij^ the women in the U.S. but only 1,3% of the men* The weight restriction 
d^rved to exclude approximately 22.3% of women but only 2.A% of men. The ^ 
^ Supreme Court rejected defendant ' s argument that the use of general ized national 
" statistics would not suffice to establish a prima facie case* and that statistics 
concerning applicants would be inadequate iq that they would not meetr'them 
and would therefore, have a chiJlling effect on th^ number of women applicants* ' % 
iJotLft^JJljilL^^ did not attempt to adduce countervai Ing statistical \ 

« evfnence, vthe Court upheld the District Court's finding of a statistical ' j 
prima faci^ case of discrimination. \ ^ , 

Regarding defendant's attempt to rfebut the prima facie case by arguing that * ^ 

the height and weight requirements were relied tq strength ^thd thus, were ^ 
job related, thtf Court found that defendant had produced no evidence corre- 
lating height and weight with relativ^ strength nor had a properly validated 
testi (or for that matter any test) been employed. Accordingly, the Court ^ 
affirmed the District Coilrt'9 finding tlyit the '^height And weight require-* ' * * 
, ment? violated Title VII* ^ 

Regarding the regulat^n prohibiting the assignment of female guards irt all 
n\ale maximum securit^ correctional facilities, the'^ dei^endajnit justified this 
overt sex 'disyri^nation- citing Section 703(/ft) of Title^VII which permits 
* such discrimination ^^jfrKere sex is a "bona fide Occupational qualH^fication" ^ 

reasonably necessary to tjxe overall ojjJeration of the enterprise* 

i TKe Court foi^nd that the bona f^iie^o<:'cupational qualificati^n^e^xception was * ^ 

meant^ to be an extremely narro</ exception to the prohibition of sex diScri*- 
mination. Nevertheless, the Court concluded (in a split Tote) that the 

^ • M ( ' ' 
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regulation In question fell within the ambit of the Vt)3(e) exception. The 
Court reasoned that while ordinarily, the argument that a job le too dangerous 
for a woman may be rebutted by noting that It ie the purpose of Title VII 
to allow the Individual to exerclt^c free choice, the ability to maintain 
ordfer in a male maximum security penitentiary "coyld be directly reduced 
by her [the guard's] womanhood/* .The Court found that under the conditions 
extant in the prison system under scrutiny (Inmate atcess to guards^ under- 
staffed institutions , a substantial portion of the Inmate population cojbplsed 
of sex offenders), there are few deterrents to Inmate assaults on women prison 
guards. The Court concluded on.' this basis that the District Court erred 
in ruling that being male is not a bona fide occupational qualification for 
the prison guard position and accordingly reversed this portion of the 
District Courtis judgment. ^ 

I 
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HAZELWOOD SCHOOL DISTRICT v. 6,8 . 
: /i33 U.S. 299 (1977) 

FACTS s The Attorney General brought suit against defertdants alleging that 
they were engaged in a patteirn and practice of eraployment discriminati^an • 
in violation ofTitle VII, The plaint iff ^sked for an injunction requiring them to 
cease its discriminatory pract ices, to take affirmative steps to obtain quali- 
fied black faculty members and to offer employment and give back pay to vie- 
T:lrtis of~pfl*rt illegal discriminat ionr Specifically, the government charged 
that defendants were guilty of a history of racially discriminatory practices, 
statistical disparities in hiring, subjective hiring procedures apd specific n 
instances of discrimination against 55 unsuccessful black applicants for 
teaching jobs, befendants of fered virtual ly no additional evidence in response, 
relying on perceived deficiencies ia.the government's case and its own policy 
of hir:^ng regardless of race, color, /Or creed. 

The District Court held that plaint i ff failed to^^stabli sh a pattern or prac- 
tice of discrimination not ing that a dual ayst.em of educati^on had never existed 
in the geographical area in questipn, *The court also noted that although 
the percentage of black' teachers was small,, the percentage of black pupils 
was similarly small. Finally, the district Court found that the government 
had not^ sustaifted its burden of proving intentional discrimination in any 
of ^he 55 cases 'of individual discrimination alleged. 

The Court of Appeals reversed finding the District Court's analysis of the 
statistical data to be irrelevant* The court held that the proper comparison ^ 
was between black teachers in the school district involved and black teachers 
in the relevant labor market* The Court of Appeals found a statistical dis- 
parity (15X black teachers in the area; in the affected ^ area) , With 
respect to the 55 individual cases of all^sged discrimination, the court found 
that the District Court erred in not following- the four part test enunci afced y 
in McDbnna ill Douglas Green^ for finding a prima ^cie case^ The Court 
of Appeals jfound such a prima facie cas^ of discrimination , in 16 t)f the cases 
and futjtlier fpund them to be unrebutted and thus, entered judgment for those 
plaintiffs, ^ . 

ISSUE? Was the Court of Appeal' s finding of a pattern or practice of di^crimi- 
nSitToS i«6t^ the comparatively small percentage of black employees, li^tcing in 
j^rpbatt^ve force? ^ ^ 

(K(DTE "Plaintiffs allege purposeful discrimination - the issue of patterns of 
discrimination witl^out intent was not before the Court,] , 

PIgCysSI QH: the Supreme Cpxirt noted, that id the Teams tera case, it found that 
$t^itit^ provide substantial guidanqe. ia ^ the arguments advanced 

. by thfi defendunt and constituted an impoi/tant soorce'^of proo'f. ''Hhere gross 
statistical di«|r<M&it ies can be ^^oy^j^^^^t^ijpr alone iHy in a proper cas^ .consti^ 
tute p rigia faciX proof of a patterVk' or^^wract ice ot d incrimination/' Tne *Court 
held that in comparing the tacial co^iifp^^ of c^^fendant's teaching staffs.. 

■ : ^ ■ B5 ) ' . • ■ 
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and the racial composition of the qualified public school teacher populatipn 
in the relevant labor market , the Court of Appeals properly analyred the 
atatistics of record. Nevertheless, the Court held that while the statistical 
disparties were on their face substantial, the Court of ^ Appeals erred in 
substituting its judgment for that of the District Court in holding that 
the government conclusively proved its pattern or practice lawsuit * The court 
opined that the Court of Appetils had disregarded the possibility that the sta-- 
tistical P^iq^Q f<>cle case might be rebutted by st ati §ticQ d^aliag with def^^n- 
dant's hiring after it became subject to Title VII, The employer must be 
given the ''opportunity to show that the discriminatory pattern was a product 
of pre-Act hiring and that its post-^Act employment decision Wfl^s non--discrimi- 
natory. further evaluation by the trial court is necessary to determine 
appropriate comparative figures concerning the appropriate labor market in 
light of all surrounding circumstances. 
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432 U.S. 63 (1977) 



FACTS : Plaintiff was a member of the Worldwide Church of God which prohi-* 
oTted him from working from eunoet Friday until sunset on Saturday, Plain- 
tiff sought assignment to a job where he was second from the bottom on the 
seniority List* He was asked to work Saturdays when a fellow employee went 
on vacation. The company agreed to permit the union to seek a change of 
work assignment but the uniofn was unwilling to violate its seniority provi- 
sions* The complainant rejected "a proposal that he work only four days a 
week inasmuch as his job was essential and he was the only employee avail- 
able on weekends who could perform it. When an accommodation was not reached, 
plaintiff refused to report for work and he was djL8Char|ed for insubordination* 
Plaintiff sued for injunctive relief under Title JII. The District Court ruled 
in favor of the defendants but the Court of Appeals reversed holding that the 
company had not satisfied its duty to accommodate* 

ISSUE : What is the extent of an employer's obligati^n^under Title VII to 
accommodate an employee whose ^religious beliefs prohibit, him from working on 
a particular day of the week? ^ I - , 

DISCUSSION: The Supreme Court reversed the judgment df the Court of Appeals* 
Taking cognisance of a 1966 EEOC guideline declaring that an ^ployer had an 
obligation under Title VII '^to accommodate to the reasonable , Religious needs 
of employees where such accommodation can be made without unaue hardship .on 
the employer's business /' the Court nevertheless, found that the statute as 
well as the guidelines provided no guidance for determining the degree of 
accommodation that is required* The Court found that in holding several meet-^ 
Ings with plaint i f:!^. ^nt ^hich it attempted to find a solution to his problems, 
the company had satisjEied its obligation to make a reasonable accommodation* 
The Court noted that the company was willing to agree to a trade of shifts 
but that any such change v^as incompatibl<e with the seniority framework which 
*the union was not willing to violate* The Court noted that the seniority 
system represented a neutral of jiiinimi? of occaisiions when an 

Employee must work on a day he would prefer not to and that in recognition of 
the faic3.t that weekend work schedules are the least; popular , the company ^ade 
further accommodations by reducing its work' force to a bare minimum on those 
daffiW'^e Court cited 703(h) which immunised bona fide seniority systems which 
were not the result of an intent to discriminate to support its conclusion* The 
Court concluded that the duty to Accommodate dbee not require the defendant to 
take ste|>s IpcoHsisrant with an otherwise valid collective harj^ai^ing agreement , 
^^tt would be aridmdldua to coticlude Vh<it by ^reasonable accommodat;iotr Congress 
meant ,t;hsit an employer tnuat deny tlie ahift and job pfrforovance of so^^e enrt)loyees 
aa ,weli as deprive'them of t^fiit cpntiractual right s; in ori[jler to accommodate or 
prefer the religious peeds of others* The Court suggested that to^ other- 
wise Iwould involve discrimination against members of a majority religioub group. 
;The judgment of the Court of Appeala was reversed* 
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UNITED AIRLINES v. McMANW 
43A U.S. 192. (1977) 

fAcTS: Plaintiff sued in District Court seeking an injunction, reitiotatemdht , 
anTTackpay. He alleged age discrimination concerning his forced retirement 
at age 60 in accordance with the provisions of a retirement plan to which he 
belonged , - 

The District Court granted summary judgment to the defendant. The Court of 
Appeals reversed finding that a px^-age 65 retirement provision CQnstit>it^fii^ 
a "subterfuge** under the Age Discrimination in EJmployment Act (ADEA) unless* 
the employer can show that the early retirement provision has some essential 
business purpose, and remanded the cas^ to give the defendant an opportunity 
to demonstrate sucli d purpose. The Supreme COuirt granted, certiorari- 

ISSUE ? Whether un4erf the ApEA of 1967, the retiretnent of en employee (?ver 
his objection and prior to reaching age 65 is permissiblfi undetjhe proviaions 
of a bona fide retirement plan established before the enactment of the Act. 

DISCUSSION : The Supreme Court noted that section 4(f)(2) of the Act permits 
ati employer to observe the terms of a bona fide employee benefit plan which 
is not a "subterfuge," Plantiff argued that the provision of the plan was 
not couched in mundatory language in that it only stat^sd that the "normal; 
retirement diite is the first day of the month following the 60th birthday." 
'The Court opined that while the word "normal" is not free from doubt, the 
evidence adduced showed that in operation, discretion was never exercised to 
permity an employee beyond the age of 60 to continue working. The Court found 
that a review of the legislative historv of the Act showed that Congress 
, meant to distinguish between discharges an/ forced retirement under the terms 
\of a bona fide retirement plan, It held that there was nothing to indicate 
that Congress intended wholesale invalidation of retirement plans instituted 
in good faith before the passage of the Act or intended to require employer^ 
tojj^ear the burden of showing a business purpose to justify bona fide pre- 
existing ' plans. The Court defined "subterfuge" to mean a stratagem of 
evasion and accordingly, found that a plan established in 19A1, if bona 
fide, could not b^'a subterfuge «to evade an Act passed 26 years later. The 
Court reversed tW judgment of the Court of Appeals** 



, V.B, Supreme Court 

MOOTLLv. DEPARTMENT OF SOCIAL SERVICES 

— i^H U.S. nm 



FACTS: ^ Plaintiff** a clasa of female employeea ol^ the Department of 
Social Servic^a^ and the Board of Education brought e^n action under A2 
U8C 1983 regarding maternity leave policies. The suit sought int ej alia , 
back pay for periods of unlawful forced leave. The District Court held 
that .tti« acts CQmplained of were unlawful but plaintiff's request for 
back pay was denied because any such damages wpuld ultimately come^ 
from the municipality and would circumvent the immunity conferred upon 
such bodiM by MQarQ0 v, PapT 365 US 167 (1961), 

The Court of Appeals affirmed holding that th^ defendants were not 
pe-rsons under 1983 because they perform a vital governmental function 
and have no final say in what its appropriations would be** Although 
the -^court held that named individual defendants were persons even when 
sued in their official capacities^ they could not be sued because a 
damage award would haVe to be ipaid by a city which was immune from 
auit ♦ 

ISSUE : Are local governmental officials and/or local independent school 
boards persona within the meaning of 42 U8C 1983 when equitable relief 
in the nature of back pay is sought against them in their official 
cap^tcities? - 

DISCUSSION ; The Supreme Cjgurt overruled Monroe v^ Pa pe insofar as it 
held that local governments are wholly imraujnte from sutt under 1983 • 
After reviewing the legialiitive history of the Act and the case law, 
the court concluded A^hat Congreaa intended municipalitiea and other 
governmenta to be Included among those persons to whom 1983 applies. 

Therefore^ ilbcal governing bodies can be sued "direct ly under 1983 for 
monetary damages or injunctive relief wherein the action that is alleged 
to be unconstitutional implements or executes a policy statement, order, 
Tribulation or decision of ficially adopted and promulgated by that body's 
of|j.cera* Xt may be used for-xpnstitutional deprivations visited pursuant 
to goyernfli<®t*l cuatoo even though^ it has not beenffonpally approved 
throuah the body ^a, official* decisioninaking channels and ia not authorised 
by written law* However, municipalities are to be held liable only 
because of action taken "il^urauant to some official municipal -polici^s^ 
It cannot be held liable solely because of an injury inflicted iJy 
one of its employees or agents « 



UNIVERSITY OF CALIFORNIA RECKNT8 v. BAKKE 



438 U.S, 26.5 (1978) 



FACTS I The Plaintiff challeuged the special admlaslous program of the Ual-- 
veralty of California at Davis Medical Schoo V >^^ich ^ was designed to insure 
the admission of A specified number of atud^ents from certain minority groups* 
The facultV had'^devlsed a special admissions progrfim to increase the repre- 
sentatlon* of ^ "disadvantaafed" students by setting aside a certain t^ber of 
seats for such applicant s. The program provided for a separate commit toe 
which reviewed the applications of candidates who indicated that they wished 
to b^'^-itOitisldered a9 economically and/ or educationally d5.sadvantaged and to 
be considered as members of a minority group (blacks, Chicanos, Adians, and 
American Indians), The applicants were then x^ted but their ^qualifications 
were not compared to those o*f • the general appllcanta. Although the pro^ 
gram received many appllcati^ons f rom white applicants, none was ever admitted 
and In 197A,'the committee explicitly considered only those applicants who 
were members of a designated mlnorlt^y group, 

Plaintiff applied for a position under the general admission program and was 
twice rejected. He filed suit alleging that the special admission program 
operated to exclude him from the program on the basis Of his race In viola-- 
tion of the Equal Protection Clause of the 14th Amendment and Title VI of the 
Civil Rights Act of 1%A. . . 

Ik 

The trial court found that the program violated the U*S* and California Con-- 
stlt^tlons and Title VI but refused to admit the plaintiff based on his fall- 
lure to prove that "but for" the existence of the special program he would 
have been, admitted. The Supreme Gf urt of California held that the Equal Pro-- 
tection Clause of the Constitution required that "no applicant maybe rejected 
because of hi$ /ace in favor of another who is less qualified 'as measured 
by Btindards apjUied without regard to race'' and ordered plaintiff admitted 
to the medical school based ox\ the defendant's conceded inability to meet 
the burden imposed upon it by Franks Vj Bowman » namely that even had the 
special admissions program^ot been in existence plaintiff would not have 
been admitted* 

ISSUE : Is the sp/2cial admUssion prgram u?icon8titutional and may race be a 
factor in fashioning admission programs? 

DISCUSSlON t The Supreme Court, In a split decision, held that the program In 
issue was unconstitutional and Invalid bqt that schools were entitled to 
take race into account as a factor in their adraiselon program,. 

Justice Powell . writing for a majority of the Court opined that the special 
admissions program Iti issue was und^iably a classlflqatlon based on race 
and ethnic background inl that white appllcapts could not compete for al^ 
posltlone available* Notitog that (-he guarantee a f>£ tt^t 14th Amendment ex- 
tended to *'per8ons^'> the/Court stated that "the guarantees of equal protec-- 
tlon cannot mean one thinlg when applied to one individual and something else 
when applied to a persoh of another colbr. If both are not accorded the 
same protection, then it is not equal.'* Racial and fethnlc classif Icatiorts 



are subject to stringent examinatiorr^od exacting judicial examination regard-^ 
less of whether the classification concerns a discrete or insular group, and 
the scope of the amendment extends to all i^ersons including whites. When 
State policies touch upon an individual^ s race or ethnic background, he is 
entitled to a judicial determination that the burderi he is asked to bear 
is precisely tailored to serve a "compelling governmental interest'*. In so 
doing it must be shpwn that its purpose is substantial and that use of the 
classification is necessary to accomplish its purpose. The Court . conceded 
that the State has a legitimate substantial interest in el iminhting the effects 
of identified discrimination but noted that goal was far more ''focused'' than 
the remedying of societal discrmination which the school set ^rth as a justifi- 
cation for itp special program. "We have* never a'^pproved^^ cl(issi f ication 
that aids petsons perceived as members of a relatively victimized group at 
•the expense of other innocent individuals in the absence of judicial , legislative 
or administrative f indings - , , i t cannot be said that the g^overnment has any 
greater interest, in helping one individual than in refraining from harming 
another^ Thus, the government has no compelling justification for inflicting 
such harm„ " Regarding de fendant * s just i ficat ion of its program for the purpose 
of improving health care sprvice to communities current ly ^undLerservjLced the 
Court held that it had not carried its burden Qf demonstrating that ifNnust 
prefer members of a particular group over all . other. ind ividuals in oi^er 
to promote bet ter health care to these areas. P^garding defendant 's suggestion 
that it was des;^rable to attain a diverse student body, Justice Powell opined 
that this goal was constitutionally permissible but that "ethnic diversity" 
is Only one element in a range of .factgrp a yniversity may properly consider 
in attaining the goal of d heterp^^eneou** student body'. The Court noted, with 
approbation, Harvard's adrtiission poli-tly^ which took race into account but 
wHich did not insulate the individual from comparison with all, other candidates 
and which, unlike defendant ' s program, treated each appl ic^nt_ as . an individual . 
The Court fQund that inasmuch as the program in issue involved the use of 
an explicit racial classification and that defendant had not demonstrated 
that the challenged classification was necessary to promote a substantial 
state interest, the program Vas invalid. 

Accordingly, the* judgment of the California Suprerte Cour^t that the admission 
program was unconstitutional was affirmed , and the judgment that race couW 
not be considered as part of an admisg.iOns program was reversed. 

Jqstlce Brennan, wr:i^ing' for four justices, would* Have . found the defefSdant's 
aidmission 'policy constitutional inthat both Title VI and theiU^S, Constitution 
do not' prohibit the remedial use of race, to rectify SociedBP discrdmination 
an4 in that the school's articulated purpose' is sufficienly important to 
justify the use of race-conscious admission procedures where there , is a sound 
basis far coYicluding that minority ifnderrepresent^t ion is i3ubstantlal ahd 
chronic and that th^ hardship of past discrmination is impeding acc'ess of 
minolfities^to the medical school. 

Justice St evens'Vrit ing fox four justices was of the opinion tljat the question of 
whether race cou% ever be ^ factor ih an admission policy was not in issue: 

■ ^ ' ' . 
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Based on the settled practice of avoiding the conaiderotion of constitutional 
iaeues i£ the case can be resolved on statutory grounde, these justices did 
not reach the issue 'of the. constitutionality of the admission program. They 
fqund, however, that the plain language of Title VI prohibited the exclusion 
of an Individual from a program based on race. 
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rUlTNCO CONSTRUCTION CORPORATIOi) v , WATERS 
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FACTS : X^tif^h brickldyers brought suit under Title VII alleging racial 
cfTdcrimi nation under the disparate treatment theory equnciated in 
McPonnellTDoug lae v» Green and the disparate impact theory set forth 
in Cfiggfl v» !Duke Power Company ♦ The District Court rendered judgment 
in iavor ot the defendant. The (iourt found that the defendant ' a exp lan^- 
tion that the lack of experienced and highly qualified bri^cklayera could 
*j;e8ult in untimely work, sub^cantial losses to the employer in addition 
, td the possibility of costly maintenance work in the. future, and the 
>^ possibility of diminution of its jeputation justified its refusal to 
engage in on'^the job training or hiring at the gate. The employer 
in this, case did not maintain a permanent work forcebut instead hired 
a superintendent for eaclt job and had him seoure ^ competent work 
force. The supervisor in thi-a case did not accept applicants as such 
but instead hired only persons- whom he knew to be experienced and 
. competent ^i^n^his type of work. 

Two of the black plainti f f S' were not hired although it was conceded that 
they were fully ^qualified. The thirdblack plaintiff who had worked for 
.the su^ervisqr previously was hired sometime after he had applied. 

The Court of Appeals found that the plaintiffs ha^ established a prima 
facie c?ise of diflcriminat ion und^r McDonnell D ouglas which had not been 
tebutted by the employer. 

ISSUE : What is the exact scope of the prima facie case under McDonnell 
boug las and the nature of the extent necessary to rest such a case? 

■ ■ - ' ' 

NpiSCUSSlpN : The Supreme Court agreed th At the proper apj^roachin this case 
w^F^n^^^nunciated^ in McDonnell Doug 1 ,s anc} that J^he plaintiffs made out 
j^HiD^^icie case under the four part test set forth in that detision^ 

^ The ^upt^fce. Court suggested that -the Court of Appeals went awry in equating 
t<^e /yrima facie showing under McDonnell Douglas with anlultimate finding 
of dj scrimi nation. The Court opined that the Court of ApPeals^a^ended to 
the t:eq[uix»ement imposed on the employer of showing that hil^ng pi:ocedures 
reaaonably rel1*ted to the achievement of a legitimate purpose requirement 
-that he use th^ metftod which a J lows him to consider the qualiVications of 
the largest number of ntinority applicant s'* The Court noted that "a prima 
^acie case under j MpDonnte 11 Dou^ las raises an infei:j»nce of discriminat ion 
only because we presume these acts, if otherwise unexpli|ined are more 
likely 'than tlot based on the consideration of impermissible factors. 
an4 we are villin^ to presume this largely because we know from our 
experience that more of ten tfran not people do not act in totally arbitrary 
, manner, wit hout^ny underlying r^essons, especially in a business setting. 
Thus, when ^11 legitimate reasops have been eliminated as possible 
reasods for the employer's actions, it is more likely than not the 

^%teployer, whom we generally assume ajcts only with sdirfe reason, based 
his decision on an impermissible consideration such as' race." 



[ 

The Court also stated that once a prima facie cae^ had been eetabliehed 
under McDonnell Douglas^ proof ol^^reaoonali ly l)a lanced work force was 
V not wholly irrelevant to the ie^ue of Vntent thoixgh could not cone Iuq ivc ly 
rebut a showing of discrinjiinatory motivation, 

• - : * 

^The Court ramanded the case to thtf District Court in order that it properly 
address the issue of whether th-e employer had rebutted plaintiff's prima 
jE^cie case of di scriminat ion 
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BOARD OF TRUSTEES v . SWEENEY 

-—WijrrwixrTwm 



FACTS ; A state college ^Qt^eeorJilcd suit ur^H||' Title VII. ond the District 
Court entered judgment In her favor. The CouiVof Appeals afjrirtned stating 
that in order to rebut a' prima faci e sKowin^j of di scrimiftation under ^fcDonne 1 1 
Dou^lasv, Gre efi, the defendant was required to "prove absence ftf discriminatory 
motive/' f^f 

V 

ISSUE: Is it necessary for the emplbycr^to prove the absence of discriminatory 
motive to rebut a prima fatie 'case of discrimination? 

^ ~ I 

PI8CU88I0N t «The Supreme Court xn a per curiam dj^cision held that under 
McDonnell t)ouglas and ^ Furnco the eqiployer need onlj^l'arti culate some leg intimate, 
non-d i s cr imi na^ ory i*feo8on" for hi 8 acti'^ and need not prove the absence of 
discriminatory motive^ Inasmuch as the Cour?^ of Appeals imposed a heavier 
bArdenon C*^e employer than was warranted, the court remanded for reconsideration 
in light of Furnco v> Waters ^ ' ^ 



The^ disaenting justices asserted that in both McDonnell Douglas and Vj^rnco^ the 
Court declared^ that when a prima facie case of discrimination was , estat^Liehed, 
"the burden which shifts to the employer is merely that of proving that he 
based his employment * decision "ijn a legitimate considerat i^on and not an illegi- 
timate one such as race»*\ The dissenters viewed the terms "articulated" and^ 
"proved" as interchangeable and asserted that vY^p. an femployer showed that a 
legitimate, non^-disci^imi^jatory reason accounted for his action^ he simul- 
taneously demonstrated that the acpon was not '^motlvated by ^n illegitimate 
factor such a^. race. 
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FOLEY V. CONNKLIE 
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435 U.S. 291 (197B) • " ' 



FACTS : The plaintiffs, in a clasa action, charged that a State statute 
vGTcli limited the appolnt^ieat of'atate troopers ^to applicants who are U.S. 
citisenif violated thA Equal Protection Clause, of the 1 A th amendment. A 
three judge DistrilTTt Court held that the statute was copstitutional , 

ISSUE: Can a State constitutionally limit its State Troopers to citizens? 

DISCUSSION S The Supreme Court held that citizenship may be a relevant quali- 
fi cation for fulfilling important nonelective positions held by officials 
who pwrtloipate directly in the formulation, execution, or review of broad 
public policy. The Court held that a ^ate need only show some rational 
relationship between the interest sought to be .protected -aKd the limifing 
classification. . Inasmuch as police officers are\clottted with ^authority to 
exercite an almost infinite variety of discretionary Ipowets which can seriously 
affect^indiyid«rals, citizenship befli^rs rational ifel^tipnahip' ti? the demands 
of the parti^ox/lar\position, and Sti^te-triayVimit the performance of such respon- 
sibility to (/ititens, \ . . \ 
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^^C^j The employer adftinistefed retiremeicit , difeabi^ity, atid (Jeath benefits 
for it 0 emplcfyees^ The monthly retirement benefits to^r xnen and women of the 
8^e age, §enlority and salary arebquaK The employer det^rmijned that in- 
asnHi^ch as the average female erapjoyee will Jive a few Irears longer than the 
averhge male employee, the cost of a pension for the ^era]^e retired female 
is gireater thaif for the aveipage male. A^ccording ly, the employer required 
female employees to make monthly contributions to the fund which werA approxi^- 
mately l^X higher than those of male employees* ^ 

The plaintiffs, *a class of female employees, filed suit in District Court 
praying for an injunction and restitution of excess contr ibut i ons ♦ The Court 
held that the contribution differential violated Tit le VH and ordered a refund 
of all excess contributions. The Court of Ajfpeals affirmed* 

ISSUE: Is an employer entitled to require its female employees to makK larger 
contributions to its pension fund than its male employees because as axilass, 
women live longer than men? l/\ 

DISCUSSION : The Supreme Court found that Title VII makes it unlawful ''to 
discriminate againtJt any individual with respect to his compensation, terms, 
conditions-or principles -o^f employment because of sex*" TheC6urt, noting 
that the statutory focus ' on the individual is unambiguous, stated that it 
precludes, treatment of Individuals as components of a sexual* class. Even 
a true generalization about the class is an insufficient reason for disqualify-- 
ing an individual to whon^ the generalization does not apply. The C^urt heJ^ 
tha the lower *court 8 erred in awarding retroactive relief. While noting that 
a {xresiimpt ion in favor oJ^ retroactive liability which 'the Court enuhciated 
in. Al bemarle can seldom be overcome y the Court found that conscientious and 
i n t el 1 1 g en t admi n i s t r a t ot s ojf^ pension funds may well have concluded that 
program such as tthe one v^n the instant case was lawful and that the employer's 
failure |:o act more swifj^ly was a sign not jol it? recalci^tpance, but of the 
problem'.s complexity^ Inasmuch as the occurrence of majoin^foreseet^ contin-- 
genclea may jeopardize the insurer's solvency, and uttlmately the insured's 
benefits, the rnles that Ji^pply to such funds should not be applied ret;roactively' 
^nle8a theOegisiature has plainly commanded tH^at result* Accordingly, the 
Court concluded that the ,grar|^t4^: such relief in this case was erroneous* 

' ' ^ " S 
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U.S. Supreme Cot 
UNITfeP STEFXWORKERS OF AMERICA v. WEBER 
61 LED 2,d A80 (197^) 

^ y 

FACTS t Defendants Unltjed\ Steelworkers and Kaiser Mumlnum entered Into 
a coll«c^lve bargain^Ag efgreement covering the terms and conditions 
of employment at 15 plknts. The agreement contained Inter alia , an 
affirmative actl6n plan designed to eliminate racial Imbalances in the 
<?ork force. Black craAft hiring goals were set for each plant equal to 
the^ percentage of bla/tks In ^ the respective local labor foi^es. To 
enable . plants to me/t these goals, on-the-job training pro-ams were 
established to teach unskilled workers t^^e skills necessary to become 
craft Vorkers. The plan reserved for black' employees 50 percetit .of the 
openings In theqe newly created In-plant training programs. Selection 
of craft trainees wm made on • 2he basis o^enlorlty with the proviso 
that at least 50 pe?tent of the new trainees were to be black until 
the percentage of black skill^ craft workers In the plant in question 
(1.83 percent) appro3<;lmated the percentage of blacks In the local labor 
force (39 percent). In operation, several bl4.ck applicants selected 
for the program had less seniority than plaintiff. 

Plaintiff filed suit under ^Tltle VII alleging racial discrimination. 
The District Court held that the plan violated Title VII and permanently 
enjoined defendants from denying whites access to on-the-job training 
Wased on their race. The Court of Appeals for the Fifth Circuit (2-1) 
affirmed, holding that ail employment preferences based upon race, in- 
cluding those 'preferences Incidental jjb bona fide affirmative action 
plans, violated Title VII prohibitions against racial discrimination in 
employment . 

ISSUE : Does Title VII forbid private employers and unions from volun- 
tarily agreeing upon bona fide affirmative action plansj that accord 

Ifacial preferences in the manner and for the purposes^^ovided In the 

, defendants * planj- 

DISCUSSION : The court noted plaintiff's reliance on a "literal" In- 
terpretation of ^ectlons 703(a) and (d) of the act In arguing that 
Congress intended T^j^ohlblt all race conscious affirmative action 
plans. Plaintiff argtii^d that since McDonald v. Santa Fe settled that 
Title VlI^^'i^6rbld8jtf1>c«A^ against, white employees solely because 

they were whitey^t folldf^^' .that defendant • s 'plan violates. Title VII. 
While conceding that plaintiff Vs argvgient Is "not without force," the 
caurt averre^rthat. It oj^rlooks the significance of the fact that 
K!aiser plaVwas viWkuntrarlly adopted by parties^ to eliminate tradlt 
patterns racial /egrepition. 

Holding tha^HErtr is "a familiar role that a thing may be within the 
letter of the statute and yet not within tihe statute because not within 
the spirit nor within the intent of Its makers," the court turned to the 
legislative history of the act. The court found that Congress* primary 




concern in enacting tjffe^rohibi tion against racial discrirainarion ia 
Title VII was with the plight of the Negro in our economy. The crux, 
of the problem was to open employment opportunities for Negroes 
occupations which have traditionally been closed to them. The court 
stressed a portion of the legislative history which emphasized the 
creation of ''an atmosphere conducive to voluntary or local resolution 
of other forms of di^scr imi natj[j3n, " The court found that the very statu- 
tory words |int ended as a spur or catalyst to cause employers and-unions 
to sel f-exami ne and to self-evaluate employment practices and to endeavor 
to eliminate as far as possible the last vestiges of an unforLuuu^Xc and 
ignomi nxou^i page iDf is cOuiitry ' e history, cannot interpreted as an 
absolute prohibition against all private v,oluntary race conscious af f irm- 
ative action efforts to hasten the elimination of such vestji.^es. 

Looking to the statutory language itself, ^the court opined that had 
Cong^rpss meant to prohibit all race conscious affirmative action, it 
would have pro<rided that Title VII does not require or ^rmit racially 
pre fere nt i a*l i nteg rat i on e f forts , Ins tead , it mere ly prohibited requiring 
such efforts. The natural inference is that Congress chose not tcj forbid 

. all voljintary race conscious affirmative action. Accordingly, the court 
held that Title Vll'a prohibition in 703(a) and (d) agaiqst racial 
discrimination dc^es not condemn all privat?e voluntary race i^onscious 
affirmative action plans. The coart stressed th^t it was not^d^ining 
in detail th^line of demarcat ion be t ween permissible and impermissible 

/affirmative action plans* It is enough that the purpose of the plan 
mirr^s those of this statute and does not unnecessarily trtfmrael the 
interests of white employees, i.e», by requiring t he ir^^d is charge and 
replacement with black hires or hy creatii^ an absolur^ bar to the 
advancement of white employees. *]^he court found it significant fhat 
the plan is only temporary in nature and^ is not intended to raair\tain 
racial balance, but rather to eliminate a manifest racial imbalance. 
The court concluded that defendants V plan "falls within the area of 
discretion left lt)y Title VII to the private sector voluntarily to adopt 
affirmative action plans designed to elitninate conspicuous rMTial im- 
balance in trad ji t lona 1 ly segregated job categories." The judgment of 
the Court of Appeals was reversed. ^ 

Justice Blackmun, in a concurring opinion, stated th^t he shared some 
of the misgivings expressed in Justice Rehnquist's dissent (see below) 
concerning the extent to which the JLegislative. history "clearly supports 
the rejt'ulvt the court reached • However, ]^ averred that additional 
considerations, pract i cal;;^^ an^ equitable, Jnly partially perceived if 
at all by Congress in l96'^*^support the court's conclusion in this case. 
He stressed practical problems in implementing Title VII particularly, 
that employers vight face liability to whites for any voluntary pre- ; 
ferences adopted to mi tigate the effects of prior discrimination against 
blacks^ He suggested that ^qor ding. to pTaintiff's reading of Title VII, 
even a whisper of emphasis on minority recruiting would be forbidden* 
He paid lip selrvice to the theory under which those who had committed 
"arguable violations" of Title VII should ^e free ^to take reasonable 
steps without fear of liability to whites. The advantages of this 

*^ ■ * ' 
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approach arc that it responds t>o a practical problem not anticipated 
by Coogreaa and it draws predictability from the outline of preoent law 
and clearly effectuates the purpose of the Act* Regarding the court's 
opinion permitting action wherever the job category is' ^traditionaTly 
segregated," he notes th<^r~the sourcea cited define "traditijonal ly segre- 
gated" aa involving a "Societal history of purposc^^ exclusion i of 
blacks from tihe job category/ resulting in a persistent disparity 
between the proport ioif^of ^lalcks in tfte labof force and the proportion 
of blacks among th^e who hold j^bs within the category." 

He found this broad approAch 'dlisturbing in that the Congress that passed 
Title yil probably thought it was adopting a princi^ple of nondiscrimi- 
nation applicable to both whites and blatks, Justice Bla«?tanun stated 
that the court* I approach differed from the "arguable violation" theory 
in'the followini respects: ( 

( 1^^^ meattures an individual employer's capacity for affinnative 
action solely in Urm^of a stadlstical disparity; the individual employer 
need not have engaged iixdisc/rimiuatory practices in the past. He con- 
cluded that in practice the difference in approach^might not be ' that 
great. Furthert to ^make the "arguable violation"'standard work, it 
would have had to be set low enough to permit the employer to plcove it 
without obligating himself to pay a damage award. 

(2) The court • 8 theory permits an emplpyer to redress disclcimination 
th.at lies wholly outside the bounds of Title VII, e.g., pre-act dis- 
criiiltnation. Further, in aesumingfC pri^ £acie case *under Title VII, 
F the composition of the employer's work force is compared to the compo- 
sition of the pool of Qualified workera- Under the co'urt's standard 
concerning segregated job categories, that pool will r^lect the effects 
of segregation and wi 1 1 permit a comparison with the cbmposition o^ the 
work force as a whole. . * 

Hy stressed the equity of permittihg employers to ameliorate the' effect 
~-^-^f pasd[ discrimination for which Title VII provides no- direct relief. 
He no<jd the temporary nature oirthe program in questio^^nd that Congress 
could alter Tit le VII i.f the court had misperceived the intent of the act. 

Chief Justice Burger, dissenting, found the court's judgment to be con- 
trary to the explicit language of the statute an^ Arrived at by*mean« 
wholly incompatible with long established principle8/)f fffeparation^ of 
powers. He stated that the- court, under the guise Q^^ffFatutory» construc- 
tion, has effectively rewritten Title VII to achieye wbAt it .regards 
as a desirable result. It has amended the statv ^ t^ do precisely what 
both its rfponsors and its opponents agreed the statute waa not^intended 
tO^do. The plain language of the statute prohibits that which de|endants 
have done, Jlic statute j^as conceived and enacted to make dis^r irti nation 
againat any individual illegal and voluntary compliance viXl fiot be 
achieved "Ey permitting employers to discriminate against some individuals 
to give prefetentjial treatment to others. ' 
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Jufttic^Rchnquist , ia* a didoenting Opinion, staled that the court's 
d©tJ.aioft repreapnts a dramat i c and\ unremarked switch in court * 0 

interpretation df Title VH which J))- characteri r;od ae OrwcUian, He 
aaoerted that the operative acctiona of Title Vll! prohibit all racial 
d^acriminat ion and prohibit such dipcrimiuat ioifv whether the covered 
individual ia blaSif or white- Citing Grig^e , McDonald , and Furnco , 
he atated tV^at the court has never wavered l!n its understanding that 
Title VII prohibits atf racial Jiacriminat ion. The court ' a newl^y die-- 
covered ^'legislative history!' leada to"a c;onclu8ion directly contrary 
to that compelled by the^ legislative hi atory ^whi ch the court had pre- 
viously ch^acterired as ''uncontradicted^*' Bocauae of the court '-a de- 
cision, an Employer is free to discriminate on the basis o(|^lYace and 
•'trammel the Interests of white employte^" in favor of black Irtipl^yeea 
in order to eliminate /'racial imbalance." Specifically,'!^ asserts 
that 703(a) (dV^ and (j) are consistent 'in their prohibition againat 
granting preferent i,al treatment baaed on race. Analysing the legia- 
lativ^i history in great detail, he conp^luded that 703Xj), which stated 
.that the act is not to interpreted "to require any. employer* • -to 

grant prcf erf n^si a 1 treatment to any indivi dual or to any group. * based 
on race waa apeci fi easily included in the act to counter the objection 
of congressmen that Title VII ,would permit racial baKancfing and pre- 
ferential treatment. Not one congressman suggested during the 83 days 
of debate that Tjtle Vll would allow employers voluntarily to prefer 
racial minorities over white persons. ^ Contnary to the court's irttijr- 
pretation, 703(j)/is not diredt^d to employers but to Fedigral agencies 
and courta who would ultimatfejy inte;rpret thjp act thia. to allay the 
feari^ of some members of Congress tKat its intent to prohibit aJll racial 
preferences wouldsjae misconstrued. Justice Rehnquist noted that con- 
trary to the majority * a/^eacri pt ion of the plan in this case as *'volun- 
t^ary/' Kaiaer acte)l Ufider preasure from the Of f icj^ of >]^deral Contrac|: 
Compliance in implefraent ing its quota prdgram- The court is thus, invoking 



the very pi;:03(i.^ron o 




the act meant to bar such pressurea to insulate them. 

T^te stated t^ha*: r^Ading the language of Title VII against ^he background 
of its Hegislat:^e^ history, <>ne is led ines^^apably to the conclusion 
that Congresa ftilly undet*fltood wh^t it waa saying and meant what it 
saidy Section \703(j) did. not mention voluntary discrimination per se 

* becauae it ia pla^inly prohibited by 703(a) anh (d). He cites 703(iT7 
granting immunity*' to certain typea of preference for Indians to show 
that Congress could have and knows how to draft /language sui ted to create 

Tacial preference. ^ / 

Concluding, he aaid that there is perhaps no device more destructive 
to the notion of equali ty than the quota. "Whether described as 'benign 
disrtifcination* or * affirmative action', the racial quota is nonetheless 
Creator of castes, a two-edged sword that must demean one in order 
to^prefer another. In passing Jitle VII, Congress outlawed all racral 
discrimination, fecogniasing tlwt no discriioination based on race is 
benign, that no act^^on disadvantaging li pejhson because of his ^olor 
is affirmative^ WLim today % holding, the court introduces into Title 
VII a tolerance for the very evil that the law was intended to eradicate 
without offering ej/&n a clue as. tofVhat the limit a on that tolerance 
may be." V ^ ' 
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^ * U.8t Supr«in« Court ^ 
NEW YORK CI TY TRANgIT AUTHORITY v« BEAZER 
• L Ed U W (X9l^) " 

rXcfS i ThaN«V^ork City Transit Authority (TA) rafussd to amploy parsons 
who usa mathadona. Plaintiffs fllad suit challanglng this practlca. Tha 
District Court found that this policy ylolatad the Equal Protactloa 
Clause of tha lAth Aroendmant. Jhe court found fhat the policy had no 
rational relationship to a State interest hecause substantial numbers 
of methadone uMra are oapable of perf^nllng' many of the jobs at the TA 
and Issued Injunotive tkXl^f with a provlsp that the TA could exclude 
such employees from sensitive positions. In addition, the court found 
disparate Impftat against blacks and Hispanics in ^l>at 81 percent of TA 
employees. referred^ for suspected violation of its drug rule were black ojr 
Hisp^lc and^62 to 65 percent of methadone maintained persons in New York 
ar^r^iacks or Hisp^fiics. The court found that the policy was not business 
related and h^ that Title VII had been violated. (The court founa no 
specific Intent to discriminate against- these minority groups*) 

The Court^^of Appeals affirmed on constitutional grounds and did not aidrese 
the statutory issue. 

ISSUES ; Do the statistics of record establish a prima facie case of 
dlscHmWtlon? Does the TA's classification violate the Equal Protection 
Clause of the l4th Amendmentt . , 

DISCUSSION : Regarding the Title VII issue, the Supreffle Court found that 
the statistics relied on did not establish a /prima facie case of dis- 
crimination. That 81 percent of these employees suspected of drug use 
Were black or Hispanic (hells nothing about the racial composition of 
employees suspected of using methadone . Ndr .does the record disclose 
information ab<^ut'the number of persons dismissed for using methadone. 
Regarding the statistic that 6? to 65 percent of methadone users in the 
nJw^ York-''9Uij|jir or Hispanics, the court found that this did^ 

not revea-lhoiir many of those sought work af the TA and reveale'^ little 
about the cless in question. The court opened that inasmuch as the 
statistics dp not include partlclpan'ks .in private programs, it tells 
nothing about overall disparity of users in the population. T^he coui^t 
held fhat the Veak stetlst;lc«l argwnent -failed po prove a prima fatl^ 
case of discrimination but that even were ^ a prima facie case to be 
assAaed/^lLt was rebutted by the TA's demonstration that its narcotics 
rujti-^^job related. Since the possibility of pretext was precluded by \ 
tfSrdstrict Court's finding of no facial aninKis or bias on the part of 
the TA, there was no bapls fo'^oncluding that Title VII had been violated. 

ifurnlng to the obiiistitutloniil Issue, the court held that only Jf 
governmental unit adopts a rule that hab special impact on le^is than aH 
pej-sonft does ^he questlon'of Equal Protection arise. In this case, the 
court foun^ that the restriction on drug use applied to all employees^ 
an/ applicants. Plaintiffs do not question the validity of a speciar 




{or utera! of .narcotics ; ratfter they feel that they ahould not be 
[r^d by that clasalfi cation. Yet the record shows thSt there are 
[ereuceg between methadone ueera and those who uee no narcolice of 
any kind, Norietfhe leaa , i n defending the Di atri ct Court's ruling, ^plain- 
tiff a concedet^hat aQme special rujea for methadone uaera were acceptable 
(i,e,yOne year "in treatment) ♦ In other worda , the Di atri ct Coi,jrt recog- 
nised that disparate treatment * for methadone users was permisaible yet » 
required actditlonal- and more preciae rulea'for this class. The Supreme 
Court found that X.A*s drug policy was supported by the legitimate inference 
that as long as a treatment program continues, a degree of uncertainty 
regardiii^ Ijcriormance exists. Therefore, the court concluded that it is 
a rational policy to accept employees after treatment rather than during 
tre^itment. The court found that even if this policy were unwise, that 
conclusion would concern matters bf personnel poti cy and does not impinge 
on the Equal Protection clause. The court j'everse^ the judgment of the 
Court of Appeals* 

The di saent ing just i cea stated/tha^ plaintiffs had made out a prima facie 
case by proving that about 63p^rcentx>r those using- methadone in NejW York 
ity arc b lawyer Hispanic and that only about 20 percent of the relevant 
population^bjS^ one of --t^ose groups. The dissenters would accept 

the statisriclal showing as establiahing a prima facie case of disparate 
impact and would conclude that defendant <^id not sh^ow that its rule re- 
sulted in higher quality labor force or anv. other job related purpoc?!?^ 
as required by Griggs 4 W 

Regarding the Equal Protect ion Clause, the dissenters opined that the issue 
is the rationality of placing successfully maintained or recently cured 
methadone uaera in the same category ^s those attempting to escape heroin 
addi^ctionor who have fai led to do so, rather than in t^he category of the^ 
general population. That 20 to 30 percent, of ^lethadone users are un- / 
aucceasful after one year on the program does not justify the blanket 
exclusion of the entire group^ 




' , Supremo Court 

VX1»CE\. BRADLEY 
\ 59 L Ed 2d 1.71^979) 

FACTS; Bfnpl£>ye«8,oov^pfI by the Foi^eign^rvice Att of 19A6 fac« mandatory 
retiir«i5fliet\t J(|i»«fte 60, -Those personnel covered by Civjll Service retirement 
now fice no mandatory retirement a^e. Plaintiff challenged his forced 
retirwuent on Equal Protection groundo and a three' judge District Court 
rendered' judgment. In his favor. 

ySStJKt Did dliigreaa violate tlV>> Equal Protectjion Clause by requiring 
retirement nt age 60 ot Federal employee's covejred by Foreign Service 
retirement and disability systems - but not thoste covered by the Civil 
Service retirement and diaabllity system? 

DISCUSSION : The Suprei&e Court noted that the District Court and all parties 
agreed that the issue should be adjudicated wnder the standards set forth 
in Haaagchusetts Board of Retirement y. Murgja and thus, thAt the provision 
should beheld valid if It is ratton^lly related to furthering a legitimate 
State- interest. The defeiJiHant arg«i(^d tKatone of its legitimate goals is 
to recruit, train and ensure the prof es^SonSlt-'-c^pe ten ce as well as the 
mental and physical rcliabilitvx^ the corps of p^5^1ic servants who hold 
poaitions under difficult atld danger ows conditions. Defendant claiifted 
that compulsory retirement furthers this objective by creating predict- 
able promotion opportJiniti/ias, tk^^s spurring morale and stimulatii 
perior perforTh«niS|. Ins-Edition, the rule removes ■ from the s< 
those who are eufflclfently old that they may be less equipped or 
than yoxjn'ger people /to face the rigors of overseas duty. The 
opined that the District Court tfF^ed in characterising'' the pi(r 
of the act as "recruiting ^and promoting yoifnger people solely because 
of their youth...", an action which is". . .inherently discriminatory and 
cannot provide a legitimate basis for the statutory yule," The Court 
found that Congress was intent not on recruiting youth' qua youth b^t on 
stimulating the highest performance^, by assuring the opportunities- for 
promotion would be available despite limitations on the number of posi- 
tions in the service. * "Aiming at superior achievemejcit can. hard-ly bo- 
charactftjized as illegitimate,.," The court found th^t Congress could 
reasonably have 9*t hlgh(Br standards for the Foreign: Service than the 
Civil Service and overturned the District Court ' s ijefusal^^ accept 
this exercise of Congressional judgment as vHid." The court a^8* •^^^'edlted 
defendant's contention that Foreign Service duty was di!fficult and often 
hazardous and that Congress had rational grounds for setting a retivement 
age. to insure -the vitality of its employees and their successful per- 
j^ormanqe under such citcumstan^jeJ*;? Although the covert conceded that the 
cia^fi'iEioation ??as tp some ext^ftit upder and overinclusive, it held that 
perfection is by no means required. Although individual Foreign Service 




held that th« plalntf'tf had failed to convincingly demonstf ate that the 
legislative facts on which the classification was based could not reason- 
ably be conceived to be true by the governjiental decisionmaker. Accord*- 
ingly, the judgment of the District Court was reversed. 

Justice Ma^Bh^ll^ in a diasent, would require proof that the Foreign 
Service mandatory retirement provijsibn serves important governmental 
objectivea and is aubatantially related to ^achievement of these objec- 
tives. Finding that plainti ffs have successfully challenged the govern- 
ment's central premise that the press of foreign service duties diminishes 
the /corapetence of older, employees to perform their jobs he would have 
49tf firmed the District Courtis judgment. 



y U.S. Supreme Court " , 
•AMBACH V. NORWICK 
. , 60 L Ed 2d A 9 (197^) 

FACTS| Tha New York State Education Law forbids certification as a public 
sctiool teacher of any person who Is not ^ cltlTien of the United States 
unlaBS that person >ia8 manifested an Intention to apply for citizenship- 
Plaintiffs met all educational ^Requirements set for certlf IcatldYi a9 a 
teacher but consistently" refused to seek citizenship although they are 
eliglbXee;/ their ^^^^^^^^ for t^achJlSg^rtlflcates were d^enl^ed and 

plaintiff s filed suit to enjoin enforcement of the provll^lons of t*ie law. 

A three judg^ t)lstrlct Court held that the provlsloh discriminated against 
aliens In violation ot the Equal Protection Clause of the 14th Amendment 
Specifically, the^ Court held that the statute was overbroad In that 
It excluded all resident aliens from all .teaching Jobs regardless, of 
the subject to be taught, the alien's nationality ^ the nature of his 
relationship to this country, knd his willingness to substitute some 
other sign of loyalty to this nation's political values^ 

ISSUE: May a State, consistent with the EquaJ. Protection Claut^e, refuse 
to employ as elementary and secondary school teacher alliens who are 
eligible for citizenship but who refuse to seek naturalization? . 

DISCUSSION : The Supreme Court (5-4) noted that It has struck down 
statutory classifications which have unconstttutionally infringed on an 
alien^s right to work for a living in the^ common occupjatlOns of the 
community. At the same time, the Court has recognized a greatfer degree 
of ^Latitude for the States ^when aliens were sought to be excluded from 
public employment. The cou^'t fp^und that over the' years, it has not 
abandoned th§, general principle that some^ ^tate functions are so bound 
.up with the operation of the. State as a governmental entity as tp permit 
the exclusion from*^ those functions of all perspna wh^ havd not become 
a part of the process of self government. Where positions involving 
participation in the formulation, exeicutlon, or rieview of broad public 
polipy functions are involved, the exclusion of aliens would not involve 
as demanding scrutiny from the courts as other positions . In Foley y. 
Connelje , the court a'i>pl4ed the rational basis standard to uphold the 
exclusion of aliens from - the ranks of a police force. The rule for 
governmehtal functions^, which is an e:fcepti9n to the general standard, 
rests on the notion that the distinction between citizens jind aliens 
which is ordinarily irrelevant" to private activity is fundamental to the 
de:^inition and government of a S^tate. Public education, like the police 
^function, fulfills a most fundamental obligation of government to its 
constituency and the Impoirtahce pt-puhllc schools In the preparation of 
individuals as citliBeniBihas long been recognijj^'d'. Education ls» perhaps 
the mpal important function of Sta^ and local governmemts* All^^Jblic 
school teachers and not just thoeeXresponsible for teaching cot^;8e8 
dlr^cjily related to government history/ and civic duties should help 
fulfill the function of Infiuenclng student attitudes toward government. 
%\ . . ^ 

- • . ' ' ■ ""47 ' . J'- 



The-court held that pubt^it school teachers come well wi thip tlie govern- 
mental .function principle recognized try the court, Therei^re, the 
Constitution requires only that a citizenahip requirement applicable 
to teaching in public ochoolsbear a- rational re lat i onsh i p I o a legiti- 
\kx,^ State interest , The legi t imate interest her^ is that the restrict ion 
\impo8ed applies only to those who have demonstrated unwillingness to 
obtain ci t i Jsenship^ The provision of the law bear$ a rational relationship 
to this interest, Accojrdi i\g ly , the judgment of theDistrict Court panel 
Ts. reversed • - 

The dissenting justices, citing Fol^ v ^ Connel ie , found tflat the key. 
issue is whether the employee part i c'^ated direct ly in the-rformulation, 
execution, or review of broad public poli cy* The New York law in que^iori 
sweeps indiscriminately and i s not narrowly confined nor precise in its^ 
application. Further, i t i s^ i rrat i ona 1 in that a ci t izen less ^quali f ied 
and less familiar with the subject matter can be hired but a well-- 
qualified noncituten cannot. The dissenters founcj it di^fficult to 
understand \\p\9 the court could di f f erent iate this holding^ and i t s preV ious 
holding pertnistting resident aliens to become lawyers. The dissenters 
would have affirmed the ruling of the Dfstr^^ Court, 
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• , U ♦ S . ' Supreme Court x ■ 

• . . . " OSCAR MAYIIR & COMPANY v. EVANS ^ \ 

• 60 l.td 2d 609 (1^7 9) ~ ^ 



FACTS I .Plfilntlff , vho v«a dnvoluntfttlly r«tlr«d, filed notice of Intent 
' with thi U.S. Department of Ubor to file suit under the Age Dlocriml- 

natlon In Employment Act (AI^lSA). Plaljitiff asked the Department whether 
he was required to file a complaint wl\th the appropriate State agency ^ 
before commencing suit In Federal court\nd tecelved a negative reply. 
Plaintiff » l^i fact, filed suit InDlstrlct Court and the def endftiit moved 
. to dl9mi8a hiS'tltJomplalntfion the grounds that he did not- raise his com- 
plaint at the State O^eve^J-*" The District Court denied thiruK^tlon to dls- 
mlfis and the p<>wrtv of Appeals Affirmed. ' > 

A ISSUES ; (1) Musf ;a plaintiff bring his complaint of age discrimination 

before the appropil^at^ State agency before filing suit In Federal court? 
- (2'),, if so, must th^ State proceedings be commenced wi^hln^e tli^lmlts 

sei forth 1« the State regulations? t 

DISCU6$I0N» The Supreme Court, noting that the question of dtatutoty 
^ / construction In this Instance was close, held that a plaintiff was required 
to resort to State administrative proceedings before filing suit In 
Federal court. The. court reasoned that section 14(b) of the ADEA was 
patterned after andyr w»s virtually In haec verba with sectloti 706(b) 
of Title VII. The .court found tb^iit Conwress had Intended to screen 
' - ;lJrom Federal courtia thqse probl/ems oiT civil rights that could be 

settled to the satisfaction of the /grleirant In a voluntary and localized 
manner and, therefore. Intended to glyte the State a limited opportunity 
to resolve problems of employment discrimination, fiecause State agencies 
cannot even attempt to - resolve discrimination complaints not brought 
to their attention, section 706 has been- Interpreted to require resort 
' to appropriate Stat:* proceedings, where they exist, before bringing 

suit under Title VII. The >court foun^ th»t the ADEA and Ttttle VJI 
I ' have a common purpose 3nd because thi similarity of language and 

Itiasmuch as the legislative history in^cntes that the source of lA(b) 
and the ADEA was 706 of Title VII^ tlid court concluded that prior 
resort to State proceedWLngs Is required. . ^ 

-r The plaintiff claimed t%t since his failure to file an .administrative • 

complaint ^8 due to incorrect Infcfrmation by the Depai;tment of Labor, 
/ his tardiness should be excused. The defendant argued thAt the State 
' 8tatut«^f limitation for filing an adiAinistrati've complaint had run atjd, 
v^hereforeX^ Federal Jurisdiction is barred. The court found that both ^ 
argument^lssed the mArk. Section 14(b) requires only th*t grievant 
commence^tate proceedings. Nothing required him to commenc^them within v. 
^ the time period allowed by the State in order tod preserve a right pf 
^ action in Federal couyt under the ADj^^ After such a State proceeding 
- is commwrfced, whether timely or not,\Federal litigation may \be brought ^ 
after days* (This is also the prevailing interpretation o^Title VIZ 
*' by the courts and EEOC.) The court found that this construction is fully 

^^ ■■ ■ ^ . " 
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c<^8iatent wi th the ADEA* s remedial purposes and is particularly appro- 
priate in a statutory scheme in which laymen, unassisted by trair^ed 
^lawyers, initiate the process, 

I The court r^ereed the jtidgmen| of the Court of Appeals arf^ remanded 
with Inatructiona that t\ie D|striJ:t Court hold the case in abeyence unti 1 
^the plaintiff complies with section lA(b), 

Fot^ justicee would have dismissed the complaint because plaintiff had 
nie^er resorted to State remedies as is required by t^he ADEA, They would 
nol^ ssue what thcly characterized as an advisory opinion onNthe second 
issue. 
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U.S. Supreme Court 
DAVIS y. PASSM AN ^ 
j60 L.Ed. 2d. 8A(5 (197 9) 



f 



FACTS t " Defendaat>; > Congressman, t©rmluat©d plaintiff, his deputy admin- 
istrative assistant, in auw letter which stated in pertinent . part that 
althbugh plaintiff was an "able, energetic and very hard worker" he had 
concluded "that it was essential that the underatudy to my Administra- 
tive Aasistant be a man." 

Plaintiff filed suit in District Court alleging that defendant's conduct 
dlacrlmlnated against her on the basis of sex In violation of the 
5th Amendment* Sha sought damages in the form of backpay- Defendant's 
motion to dismiss for failure to state a claim because the law afforded 
no private right of action for her allegation was granted. A panel of 
the Court of Appeals (5th Circuit) reversed but the Court of Appeals 
sitting ejx baric , reversed the decision of the panel and ^ruled for the 
d>efendant# 

ISSUE ; Can a cause of action and a damages remedy be Implied directly 
under the Constitution when the Due Process Clause of the 5th Amendment 
ie violated? . 

DISClfSSION : The Supreme Court reaffirmed its earlier holdings -that the 
Due Process Clause of the 5th Amen<Jment forbids the Federal government 
from denying protection of the law* To wltrhstand scrjjtlny under 
the Equal Pr<rt»jCft ion component of'^Ttre Due Process Clause, classification 
by gender .muafeaerve important governmental objectives and must be sub- 
stantially related to the achievement of those objectives.. The Equal 
Protectidn component of the Due Process Clause thus confers on plaintiff 
a Federal conatitutlonal right to be^ free from' gender- discrimination 
which ^nnot meet these requirements.' , J 

I^The court* ne:»t-:addres8e(J the question of' whether plaintiff has a cause 
>f action to saSfHert this right. H^lle Congress, in creating statutory 
rights.> may detiermlne who may enJ^orce them and^^^hus, who has a cauae of 
action, tjbie .Qon^titutlon does not "partake of the prolixities of a 
legaX pod^.^ -iCl)t speaks inst^ead with a majestic simplicity," One of 
its Imporitaixt. objectives is the des.ignatlon of rights^ and the Judiciary 
lei clearly dlscernable as the primiary means through which thede Rights 
may be enforae4^* In the absence nf a textually demonstrable constitutional 
commitment ' x)f an Issue to a coordinate political department, the court 
will pteaum,e that .{Justifiable constitutional rights are to be enforce" 
In tlbie courts* The yery essence of civil liberty consists in the right 
of ^^yepy^j^^dtviduftliito cJLalm the protection of the laws whenever he 
feqeives an Anjiipy. The court concluded that plaintiff is an approprlattiT" 
party to Invoke the >general Federal question Jurisdiction of the District: 
^Court to seek relief and that she, therefore, has a cause of action under 
the 5th Amendment. 



The court next addreeeed the queetion of whether a damage remedy is an 
appropriate fomi of relief in this type of case. The court found that 
historically, damagea have been regarded as the ordinary remedy lor an 
iuv aaiou of peraonal interest 8 in liberty and that it would be judicially 
manageable here ^>?cau8e this case presents an issue without difficult 
questions o^valuation or causation^ Furthery- Utigation under Ti t le VII 
has given Federal court s great experience in evaluat ing -c Jaime for back^ 
pay due to illegal sex discrimination. Also, since defendant hatf retired, 
equitable relief in the form of reinstatement would be unavailing, Tho 
court he Id that the Tt t le VI I prov i s ion exc lud ing Congress f rom liability 
for discrimination leaves undisturbed whatever remedies plaintiff might 
otherwise possess . 

The court reversed thedeci<?ion of the Court of Appeals sitting en banc 
and remanded for consideration of whether defendant *s conduct was shielded 
by the Speech and DebatV Clau0T*"n:>f the Constitution. 

Three justices dissented stating that **A Member of Congress has a right to 
expect that every person on his or her staff will give totalN^oyalty 
to the political position of the Member. This may, on occasion, lead 
a Member to employ a part i cular person on a racial, ethnic, religious, or 
gender basis, thought to be acceptable to the constituency reprc^sented, 
even though in the other branches of government or in the private sector 
such se lect ion factors mtght be prohibited/' Separation of powers dic- 
tates that unt^il Congress legislates' otherwise as to eijfploymfnt standards 
for its own staffs,, judicial power in this area is circumscribed. The 
intimation that if defendant were still a member of Congress, a Federal 
court could command him on j^Tjiin of contempt to re-employ plaintiff 
represents an astonishing breach with the concept of separate, coequal 
branches* These justices would have affirmed. ^ 

One juatice, joined by one oi the above-mentioned dissenting justices, 
would have remanded to the Cburt of Appeals wi th //lirect i ons to decide 
the Speech and Debase Clause issue^nd would not have reached the issue 
concerning a private cause of action undeiT the Fifth Amendments 

I 




U.S. Supreme Court 
PERSONNEL ADMINISTRATOR v . FEENEY 

60 I.Ed. 5d. 970 ' 



FACTS : Plaintiff challenged ala violative of* the Equal Protection Clause 
o£ the lA'th Amendment the Massachusetts Veterans Preference Statute 
under which all veterarts wh'6 qualify for State civil service positions 
must be considered for appointment ahead of any qualified non^eterans. 
Plaintiff alleged that the absolute preference formula inevitably operates 
to exclude women from consideration. 

A three-- judge District Court panel (2--1) found that the absolute preference 
affor^jetd by the Act had a devastating impact on the employment oppor- 
tunities of i^omen. Althoujjh it found that the goals of the preference 
were worthy and legitimate, and that the legislation had not been enacted 
jfor the purpose of di scr-imination against women, the court reasoned 
that its excluaionary impact on women was ao severe as to require the 
8tat€! to further ita goals through more limited forms of preference. 
On appeali the Supreme Court remanded for further consideration in light 
of Washington v . Dav ie and the District Court reaffirmed its original 
judgment* ^ 

I3SUE: Does a statute which grants an absolute li^time preference to 
veterans discriminate against women in violation of the Equal Protection 
Clauae of the^T4th Ajnifendment? 

. DISCUSSION : The Supreme Court found that veteranfii' hiring, preference 
has traditionally been justified as a measure dq||j[gned to reward veterans 
for, the sacrifices that they made to th^e nation, to easfe the transition 
from mjllitary to civilian life, to encourage patriotic service and to 
attract ioyal and disciplined people to civil service occupations. The 
court noted th^t the Act; define jthe term *'veteran0'^ in .gender-neutral 
language* Woman veterans have a IwayrFeen entitled to the preference and 
the benefits of the statute have always been extended to women who served 
in unofficial auxilliary units. 

The court stat^d^thaLt the Equal Protect i on Clause of the 14th Amendment 
does not take from the S£ate9 all powers of classification. The calculus 
of effects; the manner in which a particular law reverberates in a 
society i;^ a legislative and not a judicial function. Certain classi- 
fications, however, in themselves provide reason to infer antipathy. 
Classifications based on gender have traditionally been the touchstone 
for pervasive and often subt le discrimination. Such classifications 
must be^r a close and substantial relationship to important g'overnment a 1 
objectives. Although publio employment is not a constitutional right, 
any State law overtly or covert ly designed to prefer males over females 
in public fimployment would require "an exceedingly perauasive, ju^ti fi-r 
cation" to withstand a conatitutional challenge under the Et)[M^l ptote^ion 
Clau9e. 
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When a statyte which is gender-neutral on its' face is challenged on 
the grounds that its effect upon women is disproportionately adverse, 
a twO fold inquiry is appropriate; (1) whether the statutory classifi- 
cation is indeed neutral on its face in the oenso that it is not gender 
based; and (2) if the classification is not based on gender, whether 
the adverse effect reflects invidious genders-based discrimination* Al- 
though impact provides an important starting point purposeful die-* 
criminatioTV is the condition which offends the Constitution (W ashington 
V ♦lOavis ) • Plaintiff conceded that state hiring preferences for 
veterans are not per se invalid and the District Court found that the 
preference was not a pretext for gender based discrimination. 

The court fout\d that the impact of the statute did not signal a lack 
of neutrality in that women veterans were always ^Included and signifi- 
cant numbers of nonveterans were men who were aljio placed at a dis- 
advantage. Too,manymen are affected by the Act to permit the inference 
that the statute is but a pretext for exclluding women. Further, the 
court found that the leg i t imat e , ^ non-inv i di ous piVrposes of this type 
of law are clear* 

Plaintiff contended that the statute runs afovft of the Constitution in 
that^ a person (or legislature) is presumed to intend the natural and 
foreseeable consequences of hi s volunt ary: act , The results of the statute 
in harming women inevi tab ly follow from t)^e statutory scheme. The court 
responded that di scriminatory purpose implies more than intent as viola- 
tion or intent as awaren^^ss of consequencSes , It implies that the decision^ 
maker selected a particular course of action because of its adverse 
effects upon an identifiable group^ ,K Here, tlfe're is a preference for 
veterans of leithe^r sex;, not ,paen ov^t' womeri, ' ^ 

The court reversed the judgment of the District Court i 

Ty9. justices djls9ented> fih<?in| that a leg j lat ive action to advantage one 
grpup dqes not ^xclude th^ p(>qsi/bi li^ry that it also intend^ to dis- 
advantage others/ The critical inquiry is whether an illicit consider- 
,ation had an appreciable role in shaping the enactment* Since reliable 
evidence of subjective intent is seldom obtainable, resort to inference 
based on object ive fact ors is generally unavoidable. Adverse impact on 
women in this case is indisputable^ Accordingly, the burden should 
rest <>n the State to prove that sex-abased consideration? played no 
pairb iq the legislative scheme* Here that burden was not sustained^ 

Vhe dissenters noted that until 1971, the State exempted from operation 
of the preferen<ce any job ''especially calling for women" and that this 
created a gender-bas0d *?iv i 1 sprvice hierarchy with women^ at the lower 
rungS^ This 'scheme reflecits a perpetuation of the arcjhaic presumption 
abouit women's roles which the court has held to , be invalid. The dis- 
'eertterayW^vll^d find ;thi|it the to^^ ire<?itation of a benign purppse. cannot 
in and of itself, inaul^at^e leg^ialative classif icatiops frcjm constitu- 
tional 'scrutiny fend tn^t intt)i:^ case, the State has failed to establish 
sufficient relationships between its objectivu^s and the manner chosen 
to effectuate them. ^ * 



^ U . 9^ Supreme Cour t 
GIVIIAN V . W)eSTEn»H LtWE CONSOLIDATED S^OOL DISTRICT 
5.8 L.E^2d 619 ( 1979) 

FACTS ; Plaintiff wis dlsmiesed from her teaching (>09ition. ^At the time 

of her termination the djsfendant was the subject of a desegregation 

order entered by a 0.6, District Courts 

♦ 

Plaintiff intervened in that action seeking reinstatement on the grounds 
that her dismissal infrihged on her right of free speech secured by the 
lat and 14th Amendments to the U,S. Constitution. (Plaintiff had had a 
seties of private encounters with the school principal in which she had 
questioned employment practices wWfch she thought were discriminatory ; ) 

The District Court held that the primary reason for the school district's 
failure to renew plaintiff^s contract washer criticism of the poliJ:ies 
of the school distrji^t and ordered her reinstated. 

The Court of Apft^als for the Fifth Circuit reversed on the grounds that 
the 1st Amendment did not protect opinions which were expressed in private 
to the school pTiHQicipal. The court found that there is no constitutional 
right to 'V^ess even 'good' ideas on an unwilling recipient." 

ISSUE: Is private conversation with an employer protected i?p6ech under 
the 1st amendment? . 

DISCUSSION ; .the Sup^reriei Couirty noting tfejat'the firt^t amendment forbids 
the abridgment of frefedom bf '^peekch, held that neither._the amendment 
itself nor previous court decisions indlcajte? that this freedom is lost 
to the publi^p empiloj^ee wh<> arranges to communicate privhtely his 
employer rather than publicly* The C9Urt rejected the notioti lltat the 
principal was an "unwilling repipient^' ^of pl^i't^tiff VompUints n^tfing^ 
that he, hadi invited her into his office* 'Th^ cWt reAfifirm'ed its 
holding in Ht > Healthy City Board of Educatio^ y . ppyX^^^ 429 U.S, 274 
(1976), that the fact that conduct protected by the let and 1^4th Amend- 
ments played a "substantial" part in a decision not to rfihj^re does not 
amount to a constitutional violation justifying remedial action. The 
court held that the proper test is to permit the defendant to show by 
a preponderance of the evidence ^hat it would have reached the same 
decision even in the absence of the constitutional ly prohibited conduct, 
Inasmuch aa the District Court found only that the^laintif f ' s criticism 
was the primary reason for her dismissal, the court remanded for a 
determination of whether plaintiff would havp been dismissed b^t for 
the illegal conduct. ' . \ A ' ^ 



\ 



U*S. Supreme Court 
GREAT AMERICAN FEDERAL RAVINGS & LOAN v> NOVOTNY 
60 L.F.cl^2ci ^57 (1979) 



FACTS : J^laiutiff Secretary of -a . Savings and Loan Association and a 
member of its Board of Directors/ alleged ,that the association inten- 
tionally and deliberately embarked upon and pursued a course of conduct 
the effect of which was to deny female employees equal employment oppor- 
Lunitiea. Plaintiff further alleged that when he e;?^pre89ed quppprt for 
female employees at a board meetings his connection with the association 
was abruptly ended (he was not r,e~elected as Secretary, he was not 
re-^eXected to the boards he was fired). 

Plaintiff filed a complaint with EEOC under Tit le VII * After receiving a 
right to sue letter, he brought suit under Title VII and in addition, 
claiming damages under 42 USC 1985(c) , contending that he had been injured 
as the result of a conspiracy to deprive him of equal protection and equal 
privileges and immunity under the law. 

The District Court granted defendent^s motion to dismiss . The Court of 
Appeals for the Third Circuit sitting enbanc^ reversed holding that con- 
spiracies motivated by an invid ious animus against women fall within 
1985(c) and that Title VII could be tEe source of a ti>ght asserted 
in an action under 1985(c). 

ISSUE: Is a person injured by a conspiracy to violate sectron 704(a) of 
ti 1 1 e VII deprived of the equal, protection of the laws or equal privileges 
and immunity under the laws within the meaning of 1985(c). 

DISCUSSXOnC The Supreme Gouirt (6-3) held .that sectvod 1985(c) provides no 
substantive rights itself > but merely provides a remedy for violattons. of 
the right it designates. The court held that in passing Title Vll, Congress 
set foVth a comprehensive pian providing for administrative procedures > 
time limits, and remedies, ^specif ical ly, injunctive relief and hack 
pay. The majority of the Federal courts have held that the act does 
not allow a court to award general or punitive damkges. If a violation 
,0f Ti^ could be asserted thrpu|^h 19^5(c) > a cOflfiplainant could 

; ^Hi^ f?^XX of thasc; v<ietail^d and $J^etifiq j^f^ 

i^^abnid ^eman^" a J^ty trf al V an4^ ^oulc! "fcomplete 
i^iroce?s \*hich )f)iay ^ si^^^qh. ■ a ctiucial » -iLOl^e in the s pheinf^eljes taW i shed in' 

■'tVke'vii, ■- , • ■ : ' ■""v-v 

The court held that f9ff5(c) may nbt be invoked to' redres^S^, violation of 
Title VXI and vacated the judgment of the Court of Appeals. . 



Court of Appeals ^ 1st Circuit 
CASTRO V » DEECHER 



459 F, 2d 725 ( 1972) 



PACTS: Plaintiffs instituted this cUcfo action under A2 U.S.C, 1981, 
1983, on behalf of black «nd Spanish-surnamed persons for alleged dis-- 
crinfinat ion in hiring and recruiting police officers in Ma^esachuset ts • 
Plaintiffs sought injunctive and declaratory relief. The District Court 
found that recruitment had been adequately and fairly conducted and 
that the educational, height and swim test requirements all had a 
significant relationship to job performance. It f ouud, h<yVever , that 
the written examination lacked significant job-re latedness and^that it 
discriminated against minorities whicrfr did not share the prevailing 
white^ culture* • The court, therefore, enjoined defendant from using 
the eligible lists resulting from the discriminatory examinations, set 
guidelines for prep/aring a new exam and directed defendant to submit 
a plan for^ recruiting more black and Spanish^-surnamed candidates* 
Since the court refused to cert ify a class action, it declined to order 
preferential hiring. 

I66DES: Are defendant's selection procedures job-related and is a 

preferential hiring remedy appropriate in this case? 

^ * 

DISCPSSION: The Court of Appeals affirmed the lower court's findings 
on recruitment and the height, swim tetft and high school equivalency 
requirements (Plaintiff failed to show a prima fa cie case of dispro--' 
portipnate impact for these requirement sK The court reversed, how 
'ev«^r^ regarding the failure to certify a clasa, but limited the class 
to black and Spanish-aurnamed persons who took and failed the exami^ 
nation from J. 968 to 1970, Siticfe passing rates on the test (25% blacks;^ 
lot Spahish-^urnamed; 65X others) show a prima facie case and since 
defendant did- not. sufficiently validate it, the court agreed that a 
new test should be developed. But rather than disadvantage those persons 
who pasaed the earlier exam, it held^hat the eligible lists remain 
v^lidt yurthemiore, holding that "if relief in the near future i« to 
be more than token," further remedy id needed. The court ordered the 
establishment of priority poola of eligib'les to be use^ according to 
a ratio in order to increase minority employyijpnt* ^ 




Court oFAppeals - lot Circvu't' 
HOCHSTADT v . WORCESTER FOUriDATION 



5A5 F. 2d. 222 (1976) 



FACTS: Plainti f f fi led suit against defendant Scient i fi p Foundation for 
injunctive relief under Title VII pending di8po9\4:ion^by KEOC of h^r 
prior EEO|:romplaint to prevent defendant frotn termipat ing ?j^r • Plainti ff 
claimed th^fit her die-charge wad in retaliat ion f6r her opposition to 
defendant ' s unl awful emp loymeut pract i ces , oppos i t i on whi ch i s prot ect ed 
by section 70A(a) of Title VII. 

The record showed that plaintiff initially filed a charge of discrimi- 
nation against defendant because it allegedly set her starting salary 
xnuch lower 'than xChat of male employees* Subsequently, plaintiff filed 
a complaint with HEW which caused the* latter to request defendant to 
implement an affirmative act ion* plan, P lai nt i ff eventua 1 ly entered into 
a monetary sett lement with defendant on her fir-st complaint. During 
the pendancy of those charges, plaint i ff sought to elicit sa4ary infor- 
mation from the other scientists, which on several occasions i>it erf ere'^d 
with their work. Plaintiff was also found to have circulated rumors 
that defendant would lose much of it s Federal funding because it was not 
complying with regulations concerning affirmative act ion programs • On 
three occasions defendant was compelled to invite officials from HEW 
to assure its sci ent ist s that they were not in danger of losing funding • 
Plaintiff also invited a reporter to examine information concerning 
the salary structure of the Foundation who wrote several articles based 
upon this information. After several heated disputes with management 
occurred, the Foundation discha;rged plajnti ff because of her- "continuing 
lack of cooperation, disruptive influence, hostility, and threats towards 
the Institution. 

The District Court denied the application for injunctive Relief con- 
cluding that plaintiff had failed to prove the likelihood, of success 
on the merits of her claim of discrim.ination. 

ISSUE: Was plfintiff's action protected by sect ion yOACa) of Title VII? 

DISCUSSION : The Court of Appeals noted that plaintiff was not fired 
for incompetence and "when an employee is discharged fpr aggressive 
'affd allegedly disruptive activities associated with her complaints of 
discrimination, it is plainly a delicate matter to separate out the 
protected from the nonprotected conduct The court credited thepistrict 
Court's findings that plaintiff went too far in the scope and^style 
of her protests oVer a low^erformance Evaluation and that her conduct 
regarding the earlier salary dispute was excessively disruptive and 
hostile and cpuld at a later date, notwithstanding the settlement, 
be t4ken into iaceount in determining plaintiff Vs suitabi li ty for continued 
emp lo)iWnt. The court held that although section 704 (a) protects oppo-- 
dition/to an unlawful employment practice, and that ^ an employee may 
not be fired for registering good faith complaints of discrimination, 
an employer is entitled to loyalty and cooperation from employees* The 



I ■ > 

Court must balance the ej^loye^' a right Lo r^asonab ly oppose acto of sex 
discrimination and Congress' manifest desire not to tie the hai\do of 
employers in t)i© objettive selection and control of peroonnel, 

' ■ - 

Allowijng an employee to invoke the protection of 70A (a) for conduct 
aimed lit achieving purely ulterior -motives or for conduct aimed at 
achieving proper objectives through improper means cou^ld discourage^ 
^inployers from hiring persons whom the act is designed to protect. 

The court found tKat 704 (ardoe 8 not afford dn employee unlimited license 
to compLain at any and all tim^^ and places . In this case, plaintiff 
was guilty of damaging acts aJp^i s loyalty M such as at*|>erting t^at the 
Foundation wpul$i lose'its govf^rnment funds.) Although pUintiff^ actions 
'Vert associated wi th a protected object ivc^. the District Court reasonably 
concluded that her actions ttere excessive and damaging. The decision ^ 
of the District Coui%t was accordingly affirmed. . ^ 



% 
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^. Oowrt of Appeals - Ist Circuit 

KING V. NEW HAMPSHlkE DEPT.' OF RESOURCES AND ECONOMIC " DEVELOPMENT 



' - F. 2d. 80 (1977) 

r 

ACTS; The plaint i ff applied for a smnmer position and waa refused eniployment . 
"ter exhausting her administrative remedjes' she filed suit alleging sex 
discrimination* * ^ . > , ^ 



The District C6urt found that 1) there were'vacancies vhdn plaintiff applied, 2) 
that plaintiff was qualified t^ fill these positions, > and that" 3) the hiring 
official, displayed aiscriiuinatory aniraus^'tji^ard her at an interview by asRing 
whether she could wield s ledgehammer and vmether she Has any construction in- 
dustry experience, neither of which i^'lated to the position in questioix* Find- 
ing lhat the defendant ' 8 reli'^nce on aT> adverse ^ job reference was pretextual, 
the Cburt held that discrimination ha<l occurred and ord^ned reliefs 

' . . * 

JSSUE : Was a oprima facie case under McDonnell. Dqug las V.^ Green established? 

DISClJSSION : In McDonnell Douglas v. Green ^he Supreme Court prop6un<led^« four 
part t^st for establishing a prima facie carse in div9crira\nation- cases : 1) that 
plaintiff was a member of a minority grou^ ^2) that Qhe applied for and was 
quajified foV a vacant position, 3) that s'he w«|,s rejecte^d and 4)' that the 
employer jrf'ontinued to seek ' applicants with plarntif f 's' qualifidations. The 
defenda)rt Urgued before the tourt erf Appeals that^the District Court* eVred ^in 
holdijig inapplicable the fourt)ti prong of the above^ci ted test .■ The Courp noted 
that in McDonnell Dougla fii the Supreme Court made clear that the listed specifi- 
):ation3,for proy ing a prima facie case would not necessar^ily fiipply indifferent 
fa^ctual aituations. Here the hiring process was' not seriatum in nature; -rather 
applicants Were choseri from a poo reover, the etnplpyer •'s discriniinatory 

it^tent was proved largely by his own w6rds and actions^* Xhe Court upheld the 
piatrict Court;' s view that a prima facie case was' establish^ed shifting the burden, 
to the defendant to show a leg;it ittiate, non-discriminatory reasonjBor^he rejec- 
tion of plaintiff ' 8 appl,acati9n. The District Court ' 3 jiidgment ^hat the single 
negative job reference wag^ not the- real reason for refusing^to hix^- plarnt i f f 
and was thus a pretext -^f or discrimi nation w'aa upheld as hot cleai^ly erroneous. 
The decision of'^^^lpe District Court was therefore, affirmed. 



Covrt 
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of Appeals - Iqt Circuit 
JISHSR V. FLYNN 
5n t.U.W (1979) 



facts' : Plaintiff, an, aseistatit professor ' at a univer^it;^, all(>ge(J sex 
di scrimiKiation under Tit le VII and 42 UScH983 in the termination of hor 
«mpXoyin«nt. -Specif ically^^he a 1 legged that "the. . ^terraioatiQii wee ^^sed 
solely by di »c;:imlnatory matters* . •'^ and that 'IsOTue part of the above- 
mentioned <?lscritiiinatory matters was ^he refusal by the plaintiff tjlTacceae 
to 'the romantic advances o£ .( the, departmenir cKairraah)^"- 



The District^Court dismissed the complaint because the plaintiff fail 
to j^llege-^ fadts sufficient to state a claim upon whi'th relief may 
granted J . ^ 



ed 
be 



jfsSUE: Did the plaintiff l»tate an adequate claim *of ^discrimination^ 
un<i«r Tittle VII and 42 j^J^C 1983? ... ^ ^ - '/ 

DISCUSSION : Th^ Court of Appeals hel^that c^iftplaints based on- civil 
rights statutes must be^iporethan statements of simple coriclusions , They 
mu6t at least outlitte the facts constituting the alleged violation* Only 
that, part- of the compla^int dealing with conditioning of employment on 
acquiesoenrce to romantic a4^ances identifies sp^ciHc conduct allegedly 
in-violation oS" 1983 or 'Title VII. .Were th^ court to agree that such 
conduct Was illegal^ (an issue which was not reached) it^ ♦ould still 
cone] 




emp, 

Tlje plaintiff has not alleged a sufficient^ 
/icicede to the alleged overtures and her tarmination* Specif ically ^ she 
-ftps npt allege^d that the Chairman had the ^authority to terminate her or 
effectively recommend termination.- Ih.the circumstances Of this case, 
plaintiff (yuid not show that "but for" the illegal conduct, she would 
not have l>een teripihated as is required by the Supreme Court in Givhan . 
Plaintiff's complaint merely indicated that ^her rebuff of alleged advances 
constituted "some part*' of the reason for her termination. For all that* 
appears/" thfe romantic overtures were but an unsatisf«,ctory personal 
encounter with no employment repercussions And were consequently, not 
actionable^ The judgment of * the Distri ct .Court was affirmed. 



Court Appeals -2nd Circuit 
CHAiJCE V . BOARD OF EXAMINERS 



' 458 F. 2d 1167 (1972) 



FAqTS : PlalntifC^^instiLuted this claoo action under A2 U,S*C, l^Sl , 
14 $3v.^t>^ their b^h^lf and on behalf of those similarly situated to 
enjoin the N,Y. l^oard,; of Education from conducting certain 6xami-^ 
nations in order to qualify for supervisory positions with the Board*, 
PlaiAtiffs held licenees issued by the State vhich qualified them for 
Qupervisory pos'itiona but failed the qualifying examination oft^re^) by 
the city. Plaintiffs coot-end that the examinations are discriminatory 
toward -blacks and Spanish-speaking people ^ and that the testj^-^hich 
cavers broad areas of general knowledge, bears no relationship to deter- 
mination of qtjali fi cations of pei;sons seeking superviaory positions, 
i^Plaintif f ' 8 statistics i/idicate that whit6 candidates passed the various 
supervisory examination, considered together, at almoat one and qne^half 
tim^ thfe rate of black and Puerto Rican candidates, 17fe#en<J ants contend 
that plaint if fs must show that the tests are not related to ttle position 

and withqut such showing are not entitled^to rel,ief, 

^ ' -J- 

i ^ISSUES : (l) Did plaintiff * s statistics constitute a prima facie case 
o£ discrimination? (2^--Are defendant ' s written examinatiops job-re-- 
lated? . 

DISCUSSION : Besides using plaintiff's statistics, the Co^t of IVppeals 
also relied „ on other statistics which showed that cities not using 
NewYork^s system of examinations had a much higher percentages of 
blacks and Puerto Ricans in supervisory posi^tions. Vrt^ile^hese sta- 
tistics kre not conclusive that defen4,?fi^t was gui Ity of dislSrimination, 
the court held that plaintiff has made a prima facie case of dis--^ 
criminat^^^n^, Decause auch a conclusion is clearly not illogical. * 

The ^Court also concluded that the defendant did not meet its heavy burden 
of justifying ^e writ ll^ri examinations as job^elated. this burden 
could have b^en satisfied^kitber by content*'^ predictive val-idiition, 
although the court noted that predictivejf^lidation undep ^U.S^C* 
198JI, 1983 id pfftferr^d^ Defendant failed at both methodajy Th 
written >examinations p^laced more emphasis on measuring a candidafc^^s 
ability to tnemprize than on his ability to perJPoYm as a- supervisor. 
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' Court of Appeals - 2ad Circuit ^ ' 

' BtliPGJPPORT GUARDIANS, INC. v BR IDGEPORT CIVIL SERVICE CG(MMISSIDN 



FACyS : Plaintiff brought thi 6 act ion under 42 U,S,C. 1981^^983, charging 
that the. merit sytti^m examination for ini tia'^Tappoi ntmente an^jpromot ion 
to positions in tTnQ^ city police department dflscriminated against black 
and Spanish residents. Only 3,6 percent of the poli<;^-4Qrce are minpr-^ 
ities compared to 25 pigircent of the Bridgeport general populjdtion. Between 
1965 and'1970, 58 percent of the white candidates paired thfe examiH^^ation 
whi^le only 17 percent of the black and Puerto Ric>n applicants were 
successful. Statistics for the promotional examination were more Imited^ 
as only 20 non-whites had taken the exam since 1960. The couft con-- 
eluded^ therefore^ that plainti f f s failed to c^et foj th>^a Pr^°^j ^t^^?. case 
of discrimination Vith regard to the promotion examination and dr<I^ot 
discuss the job-relatedness of that test* • ^ . ' 

.ISSUES: (1) What is the staudard of job-relatedness for an ^action 



arising 
this case? 



(1; What is the staudard or joo-reiaceaness Jior an a^;Liuu 
under 42 U,S,jC. 1983? Qj) Are y hiring quotas apprppriate in 



DISCUSSION : The Court of Appeals held that under 42 U.S. C./ 1981, 1983, 
the defendant tDue^^s tab lish, after plaintiff has proved his prima facie 
cilse of discrimination^ that the test b^^ars a demonstrable relationship 
to successful performance of the jobsr for which.it was used, which is 
the same standard employed in Griggs , q Title VOxsuit* The written 
examination in question is a general Intelligence t^t and the court 
concluded that the defendant faileS^o ^stafclish its job-relat^dness 
by an acceptabJLe method of court enjoined the usa of ^ 

the test and set up a hiring qupta ^ToP^g^nori ties of 15 percent pf the 
police forc^, basing— irtis"^ decree on the objective of eradicating the 
effects of past discrimination, ll refused, however, to grant a quota 
for promotions above tb4 rank oT patrolman since the iinp9sition of this 
type of quota could h[ave an adver^ effect on the morale of white 
patrolmen. ^J/ ^ \ ^ 
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Court of App<Sial8 - 2nd Circuit 



KIRKLAND 



V. NEW YORK STATE DEPARTMENT QF, CORRECTIONAL SERVICES 



FACTS: Plaintiffs brought this class ficti't)n underA?, U.9.C.1981, 1983, 
on behalf of themselves and other eimi larly aituatcd correct ioi\ officers 
yhQ ^g^x^ flieekiag promotion to th^. position o£ correction oorg^ant* Fro- 
mocione were based on a written ex«iiiii nation which plaintiffs contend 
Has a disproportionate impact on ^minori ti6s , Th^Hlr etatistics showed 
the following differences in passing rates on the exam: 30 J3 percent 
for whites; 7,7 percent for blacks; and 12.5 percent for Hi'spanics, 
The District Cdurt enjoined the use of the test and ordered that defend- 
ant promote at least one black or Hispanic employee for - oach three 
white eroploypes promoted until the combi^d percentages of black and 
Hispanic sergeants were equal to the corresponding percentage of bla^ 
and Hispanic correction qfficers. 

ISSUES : rl9 the written examination job-related? Where are judicially 
imposed racial quotas appropriate? ^ 

DISCUSSION : The / Court of Appeals found that plaintiff's statistics 
sufficiently presented a prima facie case of discriminatory effect caused 
by 1th^ written examin^i on and that defendant fai led to o^rtyy*i t s^+teavy 
>vrdefi of establishing the jo^-relatedness of the examination^ FurtlTfer'^ 
ijori^, in this 1983 action, the court followed the Albemarl^e Paper Co^ v ♦ 
Mood iy decision^ ^"Ti^t le VII case involving a pri^v^te industrial employel- 
in endorsing proceduifei for validation outlined in the EEOC Guidelm^. 

The court reversed in part tho^Distict Court's order to impose a racial 
quota l>.6cai]ise of the limited proof ^of past discrimitiati^iryand the limited 
scop^ of the/issues. This case involves only one test >6inor 117 individuala 
who failed* The court noted that racial quotas have beeti imposed only in 
extraordinary circumstances andusually in capes where the hiring, involves 
"the public at' large, none of whose members cdn be identified Individ-- 
ual'ly ^vance." The court affirmed that patt of the d^icree tt^at*^ 
imp08(a$^ ratio hiring if the dfc^f^ndapt chooses to make promotions before 
a new t^at is validated. But once a civil service t^cfl^ is^ shown to be 
job-*rel^ted, preferences with ^regard to race should be terminated^^-^^ 
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COURT OF APPEALS -2nd CIRCUIT 
USERY V « COLOMBIA UNIVERSITY 

^ 568 .F. 2d. 95T(1977) 



\ 



FACTS : Defeitdant maintained separate classifications for the pA^itions of light 
cleaner and heavy cleaner. There were 160 heavy cleaners ofrthQui^were women 
and 111 light cleaners, all of whom wer^ women, (All positiotya were open to 
member^ ojt both ft(?3^6)"j||k Light cleaners dusted, mopped, vkcuumed\ polished and 
, emptied ■ W(»)i»te^b'4i»k«ts* Heavy cletners mopped well-travelled coVridore, col- 
lected the trash bins which the light cleaners filled, and cleAnecf toilets. 
Some performed loading and unloading duties, climbed ladders and shWeled snow, 
He'avy cleaners were paid an additional 45c an hour. 



Tht Setret ATy *0f Labot^ fi led suit alleging a. violation of the Equal yP^y Act fcnd 
requested arf injun"ction aftd ba^;k pay. The Act prohibits an employed from dis- 
criminati.ng between employees pn the basis of sex by paying wages to em^loyecB. , . 
at a rate* less than the rate at whick^he pays wages to employees of the, opposite 
sex... for equal work on jobs the performance of which requires equhlN^kill, 



?qui 

pirffort, and responsibility which 
tions," 



are performed undfr similar workiiig aondi- 



The Distiqi^t Court found that the positions of heavy cleaner involv'ed greater 
effort than that of light cleaner and dismissed the suit, ' i 

ISSUE: Was the work performed by the heavy and light cleaners "equal" within 
the meaning of the Equal Pay Act? — • 

DISCUSSION : The Court of App^EaTT^stated that the burden" of provin^qual work 
was on the Secr^ary of Labor lalthough be does not hav^ to prove that the jobs are 
id4tical. Substantial equality is the tesU^*^rftort" is defined by rule as 
thif physical cfr mental exertion required in performing a job." So long 
as the ultimate degree of exertion remains comparable, the' mere fact that 
some jobs 'call for effort different in kind will not render them unequal. 

The Secx^tary of Labor contended that 1) although different tasks were involved 
there were equivalent amounts of effort expended (i,e, the light cleaners used 
* less heavy equipment but coveired a wider area) and 2) the heavy equipment was on 
wheels and was easily moved. - ' - 

The Court found that the tasks assigned to the heavy cleaners involved a higher 
concentration of dirt and required agr.eater cleaning effort and that the defen- 
' dant's rel4«nce on use of heavy equipment was significant in that it is bulkier 
" and heavlA-, The Court ruled that the Act has no factor to compeosate for physio- 
logical differences between men and women but that^^ the amount of physical 
exertion /required is t^e key ^concept . 
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The Court found that there were flignifi cant di fferences between the two poeit ions 
and affirmed the District Court's finding as not clearly erroneous. The 
dissenting justice opined that the District Court thought that the test was 
whether the jobs were the same rather than whether they were substant ial l y the 
same as is proper, and would have reversed and remanded, 
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Coujft of Appeals 5th Circ^uit * 
PANTCHENKO v. C >B, DOLGE CO. 
m F.2d (1976) 



FACTS : Plaintiff filed suit under Title VII and the Equal Pay Act against 
dej^endant manufacturer alleging discriminatory treatment. She xf urther 
alleged retaliation for having fi led a previous charge with EEOC in that 
defendant refused to give her a letter of reference after she left its 
employ and disseminated disparaging and untrue statements to prospective 
employers. The District Court rendered judgment for the defendant 
regarding discrimination and rendered summary judgment on the retaliation 
allegation in that plaintiff was no longer an 'emp.loyee of the defendant 
when the alleged retaliation occurred. 

ISSUE: Is the allegation gf retaliation cognizable under_^Title VII? 

DISCUSSION: On the issue of discrimination vel non , the Court of Appeals 
upheld the District Court's judgment as not clearly erroneous. Regarding 
plaintiff's claias of retaliation, the court noted that 42 U8C 2000e-3 
(704) of Titl« VII states that "it shall be an' unlawful employmerttv 
' practice for an employer to discriminate ag^nst any of his employees or 
applicants for employment ... because he has t*ade a- charge... under this 
subchapter." "Employee" is defined in the Act as "an individual employed 
by an employer". ■* 

The court held that when read literally, the language of the courf^ay b,e 
/ construed to require that an employment relationship e^cist at the time of 
^he challenged conduct. Suchi^narrow construction woiAd not give effect 
to the statutory purpose which is to furnifih ^ remedy against an employer's 
use of discriniinatory practices in connectio'n with a prospective, present 
or past employmeDt relationship to cause harm to another.. Accordingly, the 
' t^rm "employee" as used in the statute includes foriuetj employees. The 
statute prohibits discrimination relate<t to or arising <j)ut of an employ- 
ment relationship whether or not the person discriminate against is 
an employee at the time the discrimination occurred. Although there 
may be no requirement that an employer provide a reference for a former 
employee, the plaintiff clearly alleged that the reference was refused 
in retaliation for her efforts tp challenge defend^Qt's allege41y dis- 
criminatory conduct by filing a charge. ; This is suTHcient to state 
a claim under Title VII. » < 

Accordingly, the Court of Appeals'reversed the District Court ' sr grant of 
summary judgment regarding plaintiff's allegation of retaliation and 
remanded for further proceedings. 
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Court of Apixoalfl - 2nd Circuit 
FULLILOVE V. KREPS \ 
584 F.2d 600 ( 1978) cert iorari\rantttd 

FACTS: Plaintiffs (associations of contractors and subcontractors) 
challenged the constitutionality of section 103(F)(2) of the Public 
Works Employment Act of 1977 which states that no grant slTjlhJl be made 
under the Act for any local public Wo^ks project unless the applicant 
gives satisfactory assurances to the Secretary that at least 10 percent 
of the amount of each grant 'shall be expended for minority business * 
enterprises. The District Court found that the provisibn was consti- 
tutional and dismissed the complaint, |\ 

ISSUE : Is the c^iallenged provision a valid exercise of Congressional 
power to remedy the effects of past discrimination? 

DISCUSSION : At the outset , the Court of Appeals noted that when Congress 
seeks to exercise its spending powers, it is required to distribute 
Federal func^ ,in a manner that does not violate the equal protection 
right of any group ahd that the defendant acknowledged that i^n enacting 
the provision in question, Conkress had created an explicitly race based 
condition on the receipt of grant funds. - . 

The court found that in Considering whether the^ racial classification 
was permissible, CongreSflj^onal purpose was relevant . Finding that a large 
measure of judicial restraint ^ind defei*ence mus^ be accorded to Con-- 
gressional enactments (more so than that which would be accorded a State ^ 
statxjte) the court concluH^d^hat it was beyond dispute that the set 
aside *wa8 intended to remedy past di^scriminat ion and that any purjpose 
Congress Wght have had other thm to rem,edy the effects of past dis- 
crimination wouH be difficult Co Imagin©, The court cited several 
remarks in the legislative history to support this concludion as well as 
a Department of Commerce report which was considered by the Congressional 
Committee, while noting that the absence of a specific finding of dis*- 
crimination in the committee report maybe tj(;;publesoine . The court cited 
Bakke ttn support of ^ts view that in en\ploym€^nt discrimination cases, 
it is will establi shed that the gov^rnme\it' 6 interest in overcoming the 
diaiidvaWages resulting from past race discrimination is 'sufficient ly 
opmpelUng to justify a remedy which required the^ use^ of racial preference/ 
The court streis^ed that affirmative action^ ordered as equitable relief 
m]jst not exceed the boundaries of fundamental fairness and cited with 
approbation the Klrkl^nd doctrine that svich a remedy must not concehtrat^ 
upon a. relatively aiSall ascertainable group of non--trtinorit ies , The court 
found that the statute ilf question falls well \&lthint such boundaries 
in that the set aside applied only to a small aittount of funds, the 
burden of being disadvantaged by t^igt. program wad *>thittly spread among 
non-minority firms. The court concluded that it wjas not inequitable 
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to exclude majority firms from competing for thi 8 small amount of businose 
for a short time because euch firroa have benefitted in the past by not 
hatving to comt>©te Against m^jorUy :bu£(ine-9ie8 . The judgment of the 
District Court was affirmed. ^ , 





Court of Appeale - 2nd (Circuit fV*^ 
.jWIMER V , TICCIONE ^ 



FACTS : Plaintiff, a echool teacher, was forced to retire at the end 
of this school year because she had reached age 70* It wae not dis- 
puted that she was willing (ind able to continue teaching. 

Plaintiff filed suit u^der 42 ySC 1983 alleging age discrimination* 
Speci f i cal ly , she al lege(d v ip lat i ^)n of the Equa 1 Prot ect i on C 1 ause because 
the iJtatute created an i rrebut t a]? le pres|imp{,i on of incompetenqe based 
on age • . . . . 



ISSUE : Does the .statute under attack violate the Eq ual Protectioij 
Tr^ 



Clause of thejJAth Amendment? 

DISCUSSION : Court of Appeals noted that in Itossachuset t s Board of 

Retirement v> Murgla 427 HfS 307 , the ^Supreme Court upheld mandatory 
retirement' at agepT) for poUcemen*' The Court found that ija cases 
such as this^ if a rational basis for defendant ' s action could l?e^shown, 
the court would not conclude that the Equal Protection Clause had been 
violated,! The court stressed prior cases which sustained compulsory 
retirement statuVes for occupat ions that involve primarily ment ^y^ski lis ♦ 
Taking cog^ni zanc^ /f Gaul t v^ Garrison , 569 F2d 993 (7th) which struck 
down a compulsory retirement statute for teachers, the court held that 
that decisiojntoo narrowly conceived the possible rational basis for such 
a statute (i^e,, the loss of mental rigor co^ciding with advam^ng 
age). The court noted that such a statute might have the purpose of 
opening up emplojnnent opportuni t i es ^ f or young teachers, bringing in 
young people with frfsh ideas and techniques, or to assure predicta- 
bility and ease in establishing and administering a pension plan. 

Plaintiff contended on appeal that,-sin<fe under Murgia the statute 



urg: 

under attack must "rationally (f<irther) t^e purpose icfent i f ied by the 
statute," the court may only look to the purpose of th^ law* Inasmuch 
as the provision in the New_ York statute was part of a law governing 
retirement benefit^s, plaintiff concluded that its only purpose could 
be to further the e'fficient distribution of retirement benefits. Inasmuch 
as a mandatory age 70 retirement pojicy was discretionary wi th emplpyer s , 
aJnid therefore, an element of unpredictability exj sted plaint i ff con- 
c/luded that the j^rovision defeats the purpose of the statutory scheme 
by putting employees on^ the retirement rolls unnecessarily. 

Conceding thd^ the statute permits individual school boards to implement 
compulsory ret irement jpbli cies , the court held that the purpose may be 
to further^tiy of th^ policies mentioned above without regard to the 
nfi^rrow copt^xt of the statute and was therefor^ rationally related*. 

Regarding plainti ff s alleg^ation concerning an irrebuttable presumption, 
the court held th^t if a policy of a statute is r/ationally based it 
should not fall because it is labeled a presumption. The court held that 
the Equal Protection Clause of the Condjki tution was not violated and 
affirmed the judgni^nt of the Distr^ict Cou*t,^ ^ 
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Court oi Appeals - 2nd Circuit - 
AS SOClAy ION. AGAINST D,j:SCRIMlNATlQN v. CITX OF BRIDG\-:rORT 
' p FEP 115 (197 9) V 

FACTS: Ten blacks <^nd Mfipanics filed suit against defendants under 
Title VII alleging discrimination regarding hiring in the fire department. 
Several Incumbent white fir|fighter8 were allowed to Intervene as defend- 
ants. The District Court J%und discrljnination based on disparate impact 
(minorities constituted Al percent of the population but only 0. 2 percent 
of the firefighters) and found the firef ighter • examination not to be 
substantially businesi3 related. The court enjoined defendant from using 
the examination and directed that it hire all Macks and HispQnics who 
had filed an application to take the exam if they met physical, residency, 
and other objective requirements. The hiring of only minority applicants 
was to continue until the number of minorities hired since 1 975 (when tlie 
examination was administered) equalled the nimiber of whites hired since 
that time. Thereafter, whites and minorities were' to be hired on « on^ to 
one ratio until the number of minority firefighters totalled 125. « 

^ISSUE: Was the scope of relief Instituted by the Di strict -JDourt properf - 

DlSCUSSlONl- The Court of Appeals noted that cases involving quota relief 
have treated^ strong differences of opinion among and within the various 
circuits." lihe court cited Klrkl and v» New ^o'rir State Department of 
Correctional Services , ^20 F.2d 420, which held that quota relief cap 
constitutionally be Justified' only if necessary to redress a clearcuf 
pattern of long, continued and egregious racial discrimination and if the 
reverse-^discrlminatory effects of the quota do not fall upon a small 
number of readily Identifiable noimilnority persons. While the^court' 
conceded that those conditions on imposition of quotas may hot reflect 
the views of all members <^)f the siecond circuit or even those on the 
panel In thl^ case, the views expressed in Kirkland command considerable 
support. Finding that the Dlstriat Court did not. refer to any of the 
second circuit's decisions in issuing its order, the court remanded 
the case Iftstrvic thing it to OarJJy the theories on which its order was 
based and to e^^plain why 'the quotas required a hiring ratio of one to 
one when' mlnorUi^s only constituted 11 percent of those who took the 
^ test^ V. . , . s " /. 

The court- further noted that the disparate impact in this c,^^ was 
created by the arbitrary passing score (75 percent correct answers) 
which was required by the city charter. Although the District Court 
correctlycharaceerized application of the requirement to the firef ighter 
examination as liearihg no relation tx, Job proficiency, the Court of 
Appeals pointed out that defendant^ conceded that the teft-t was. not 
scored" propetly an4 had urged the Judge to lower the pajs-lng score. 
This would have eliminated most oi the disparate impact iij the first 
instance. The' Court of Appeals found thq^. had thg passing score been 
lowered as suggested- by def^dants > there would have been no showing ot 
disparate impact and there v^quld have been no need to decide whether 



{ 



the test wns job related. . The court found that ix plnn which accepla 
the reduction Tof the paooing score and treato the. list an a qualifying 
list without ranking would, as an interim measure, afford substantial 
minority represeatat ipn and be acceptable as part of an overall settle- 
ment. The case was remanded for further consideration of^^ie matters 
discussed in the Court of Appeal's decid^ion* ffHV 
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Coyrt Appeal© - 3rd Circuit 
OBURK V , SHAPP 



521 F. 2d 142 (1975) 



FACTS : Thie cUsb action was brought under 42 U.S.Clf)^ 1981 , 1983, 
a 1 1 eg i ng reverse di dcr imi nati on resulting from the implementation of 
an affirmative action plan requiring a one^to-^three minority hiring 
ratio« White Applicants for the position of Pennsylvania State Trooper 
claimed that they had received higher passing scores on a written 
examination than their black counterparts, but were not permitted to 
complete the subsequent selection procedures. Their rejection, they 
allege, was an unconstitutional denial of equal protectiou because they 
were elimin>ited from further proce^ing on account of race. The 
District Court denied plaintiff's reijuest for preliminary injunction, 

I&SUK: Was there a reasonablef^ossibi lity that plaintiffs would succeed 
in pcpving discrimination in a trial on the merits so as to^justify 
granting a preliminary injunction? 

-#» 

DISCUSSION : TTfc Court of Appeals held that the District Court did not 
abuse its discretion in denying plaintiff's request for a preliiminary 
injunction. Classificationa baaed on race are not-unconstitutional per 
^ but merely require close judicial acrutiny to mod aa justification 
a compelling State interest. The court found that defei>danC*s use of 
racial quotas to end the perpetuation of past discrimination was based 
ott* a compelling State interest, 
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Court of Appeals - 3rd Clr<ivvlt 
K1-:0C v> AT & T 
55f>^F.2d 167 (1977) 

yACTg : Th*e plaint If fs^; (EEOC, the §ecretary df T.abor, and the United 
States), filed suit against thfe defendant alleging die?criminatlon under 
, Title Vlly the Fair L^bor'; Standards Act and H^xecutive' Order 

The defendant denied the allegation but simultaneously apf>roved and 
Qonsented to a District Court decre^^. which embodied and was designed 
to* enforce a negotiated .agreement' under vh^ch the defendant undertogk 
to iinpleijient ^ model" affirmative action program 'including goals and 
tatgets* That program was design^'d to overcome the' effects of p^^t 
' discrimipatijon rege^rdin^' blacks , women, and other minorities. It pro- 
vided that - when a target is not achieved • applying normal selection 
sjiandards, defeh^'fjant mu^t depart from these standards and pAss over 
itcandidates with g^^tater ser^iority or better quaJLif ications and select 
njtembers of .miitorit lag who are hasic!illy qualified. (Tfiis.is d^sig^iatedf 
an "^"af f irmatlve action override.**) Such a sel^ection ^oep* not result 
*in any increase In seniority for pujpose of layoff s and rehires , matters, 
which dre controlled by the collective bargaininj^ agreement. - 

^^jThe unions -intervened in the proceedings contending ^that ^hc conseiij 
decree conflicteci with provisions of the ciHectiv^ bargaining agFeement 
between them and the defendant and Unlawfully . invaded rights of their 
members respecting co^opetltive seniority ia transfer and promotion. 

ISSUE ; Does Title Vll'and the U.S. Cons titudtq^n permit the Affirmative 
action override and quota^ and * target reli<ef ' f qV mefnb^rs 0$ an entire 
class? ' 

\ ^ . ^-z ■ a/- * 

DISCUSS tON : The Court of Appeals foun^* thaf ^ th^.collectlve bargaining 
agreement embodied a merit selection syateiif wherein management detetmlnes 
^ who ia best qualified but seniority decides the * issue whei^e two employees 

.are considered by .management to be equalfy qualified. Ac<:6rdlng ^ to 
the court, the real dispute is less about seniority than oyer 'the departure 

, f rem the\best qualified criterion. The court held that Titl-e'VII does 
not prohibit a District' Court from providing for an ?tf;e^rmatlve actiort 
plan 'contalniitg Interim targets and goals and a pro^rart '.which ,6vdrr ides 
the collective bai:gaining 'agreement as In this, ius'^'nce in "^tha^t the 
Act's prohibit ions (section 703) are not dQSlgrted t6 be, a statutory^ 
.limitation upon, the remedial authority conferred, . on District Courts 

•Ijy section 706(g) . The c6urt ^ls9 rejected the unions V conteintion that 
^ qviota,. relief is prohibited by 706(§)* ^ .The linidns. also argued that a 
remedy may only be provided in jPavor of identifiable victim^* of specific' 
past discrimlnatUon* T1iey\:ontend,<?d' that *706(g) proscribes 'any decree, 
:;e.ven In a Cjass action, which, would permit relief to^ a minority group 

member who could riot so Iden^tify himself . The court held that Executive. 
Ordir 11246 was itself a valid effort to. assure utilization of all 
s^gnients' of socjtety in the av^ailable labor pool> and Chat thread govern- 
tnental Interest is ' sufficient to , justify relief diriecfed at classes 
rither th^n individual victims o^ discrlminatian* Regarding Title^'VIl, 



the court hel^ that Congress did not Intend remodiee to be avdflable only 
to those knowledgeable enough and militant cnouglt to hnvo domnndcM nnd 
to hove been refused what was not, lii 'fact, avnUable. Further, It 
was- not established that there was a slgnlf Ic^r^ numbcr.of minority membtir^ 
hired after the discriminatory practices In question had ceased who might 
abla to take advantage of the override* Tlie court heXd> nonetheless, 
that once a priijxa f acj^ia showing Is made* that an employee has^engaged 
In a practice which violates Title VII, the burden shifts to defendant 
to prove a benign justlT location or jexplanation. Nothing in the consent 
decree ^r^ents trhe defendant from asserting that an Individual' minority 
member was not hired ^cause of ajegdtlmate reason and It ^is difficult 
to. see what inter^ts the unions have In the matter. 

JMjgardlilg' the' unions' constitutional arguments, the court re<?ognlzed 
Aat'the repiedy adQ£)ted by the District Cou^t can operate to the dls^ 
adX^mitagfe of members of groups which have not been dlscrimiimted against 
^8 ./^ftbared tatho^^ groups which have been discriminated against This 
cotiKi^Pfcutes Federal action which classifies by membership in racial 
atid sexual groups, and must I5fe held In violation of \:he Equal Protection 
Clause *of the TAtlh apendm^nt unless It can be shovm that >the interest 
In making the classlf icatlV)n Is suf f lciei)t:ly great. Racial classifi- 
cations are subject ^o, strict* scryt^ny. ciassi f ication -by gender must 
serve Iraportatrt governmental objectives and must be substantially related 
to the achievement of thos^ objectives. - ,Here the Federal Interest Is 
that of Rectifying the^V^fects of a particular pattern of emiiloyment 
diocrlmlnktlon upOrt^ the balance of racial anclv 4ex grbiijps th^af would 
otherwise have obtained — an interest distinct frlra't||at tjf, seeing that 
each Individual Is not' disadvantaged by dlscrlmlnatlon,;^slnc9 It centers 
OQ the dlstrlbutlon'of benefits among^ groups / Tlii £5. gov^):rymental Interest 
In having all groups fairly t:jMre8ented In -^lbipl6ymeni Is sObstantlal 
at^d^'therefore adv^rsrfe effects onVthlrd parties Is not constitutional 
violation. Mdreoyer, t her same i&3^1uslon could conceivably result from 
remedies af fbrded )to indlv^fdual victims of dlscrlmlnatlc^n. The affirm- 
ative action override Is r^ecessary to the practical accomplishment of the 
remedial goal . Goals and quotas are necesjsary t<^ counteract the ef fects of 
.dlsc:jrlmlnatbry practices because some victims of discrimination nci longer 
^seek the Job benefits which they were dlscrlmlnatorijly dented". In such 
cases, ^quotas are needed to count^rract th^ effect of dlscrlminat<5ry 
practices upon the balance of. sex at)d racial groups that would ^have 
otheijwlse obtained. The ruling of the Dlsjtrlct Court x^as affirmed. 
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Court' oi Appeale - 3rd Circuit 
TOMKINS V. PUBLIC SERVICE E •& GC 

5^6 fM (WD 



FACTS : Plaintifj^'s eupervieor allegedly made advances toward her indi-^ 
catmg his desire to have s^ual relatione with her and stated that 
this would be necessary if they were to hav^ a satisfactory working rela- 
tionahip* He threatened her with recriminatipjia'-j/hen rebuffed. Waintiff 
fil^d suit alleging the failure bf jnanagem<vfft to take adequate superviaoty 

ideasures to prevent auch incid^ts, that she was subjected to false 

and adverse employment evaluat iqna , disciplinary layoff s , and the thr>f/»t 
of demotion. She was ultiraaDely discharged. The District Cour|| dismissed 
her claim ^gainst the employer based on her supervisor's actions for 
failure tQ^9t\ftte e^^cj^aim under Title VII, ^ 



ISSUE: 



Does 



an al 



lega'bion cot^cerning sexual "^nidvances state a case 
cognijcable under Title Vll? ^ ' \_ 

.The Court of Appeals held that in order to state a claim under 
se<f;tion )03(a)(l) it is ^necessary thar plaintiff establish both that the 
actions complained ot constiCSite a condition of employment and that 
thifl^^V cohdition was imposed on the basis of sex. The court also ruled 
that in characterizing the auperviaor' s behavior as an "abuse of author- 
ity/* the*pi8trict Court oVerlo6ked major thrust of 'the complaint, 
i*e., th>(it the plaintiff *s employer aqquiesced in her supervisor's action* 
^The coqrt found that the demands on plai]^tiff to submit to sexual advances 
constituted a condition of employment m that work related conseque-nces 
would reault from her refusal to yield. Concerning the issue of whether 
the condition y^^W imposed becauae of hgr gender, the court disftiissed 
defendant^ contention that the supervisor coul(| just have easily; sought 
to satisfy his sexual urgea with a male eioaployee as hypothetical > etating 
t\\at the complaint must be tead in the light most favorable to plaintiff 
in determining whether 4 proper claim has been stated * The court held that 
'when a supervisor with actual or constructive knowledge of the employer, 
makes sexual^ advances towards aY\ employee and conditions the employee* a 
jab status on acquieac^nQe, and the employer doe^not take prompt *and 
appropriate r^jnedial actfon, *Title . Vll sex diiirlniination has been^ 
established* Accordingly, the Court of Appeals reversed the judgment 
of the J)iatrict Court and remanded. 
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Court of AppoaJ.8 - A ell Circuit 
? ARRIT V, GRISEIX 
567 F.?.d 1267 (1 97 7) 

to' 

FACTS } Plaintiff's dtjplication for employment as a police officer was 
rejected on the sole ground that he was ^0 years old under a l/aw wlilch 
established ;»n 18-35 year age lin^t for applicants for orlgjj^l appoint- 
ment, He filed suit under the ADEA.and A2 USC 1 983. 

The District Court granted defendants motion to d^leraiss for failure to 
state ^ G-ause of action . ^ 

, ISSUE} Was a bona fide occupational qualificatioiv shown in^^his case? 

DISCUSSION : The Court of Appeals held that in order to asQert"" success- 
fully a bona fide occupational qualification defense, the defendant 
.must show that <1) the BFOQ which it invoice's, le reasonably necessary 
to the ' essence of Its business (here the operation of an efficient 
police department) and (2) the employer has reasonable cause i.e. a 
factual basis for believing that all or substantially all of the persons 
with the ^lass (in this case persons pver 35 years of age) would be 
unable to perform safely and efficiently the duties of the Job involved 
or that it is impossible or impractical to deal w|tb persons over the 
age limit on an • Ind ividual basis- The District Cpurt in this case did 
not allow plaintiff to rebut defendant's ajgument concerning BFOQ and 
accordingly, the case was remanded. J* 

Regardli{^42 USC 1983^^ the court held that the age classi-flcatlon Sid 
not impermissibly interfere with the exercise of a fundamental right 
or operate to the peculiar disadvantage of a suspect clpss and, therefore, 
did not* require strict Judicial scrutiny. Persons subject to age-based 
classif icatij-ons' are riot saddled with snjioh disabilities and subjected 
to such A liistory of -^purposeful unequal treatment or relegated to such 
lb, position qf powerl^sness as to command extraordinary protection from 
the majoritarian political process. Accordingly, rationality is the 
proper standard to determine if an Equal Protection violation has occurred. 
The identiffed'purpose of the statute, which is to irrotect the public by 
assuring the ability of the police to respoQd to the dep«mds of their 
Job, rationally furthers a legitimate state purine apjfT therefore, the 
District Court's rejection -of pUintlff's EquaX^Pv^teetion claim was 
affirmed. " ' " - 



Court of Appeals -Ath Circuit 

• JORDAK V. N,C. NATIONAL BANK 
« ^ 

^ 565 F. 2d. «g2 (1977) ' [ 

FACTS^ Plaint i ff unsuccees ful ly eought reomployinent wi th defendant* She fi led 
suit alleging that ahe was not rehired because of defendant ' s refusal t o allow 
her to^Userve the tenets of her religion forbidding work on Saturday, 

Tlie District Court ruled.in favjor of the plaintiff, ordered defendant to offer her 
the next av ai lable vacancy and awarded back pay on the grounds that it ^lad not 
made sufficient efforts to accotranodate her religious beliefs, 

ISSUp : Did ^he defendant violate Title VIT in nctt attempting to accommodate 
plaintiff s religious beliefs* v 

% 

DISCUSSION: The Court of Appeals ( 2-1 ) found that plaintiff ' s application stipu- 
lated that het* employment must be accompanied by a "guarantee" that she would 
never be called upon |to worknon Saturday. The court held that plaintiff's 
"pre-requirement" on its face was so unlimited and absolute in scope that it 
bespoke its own unreasonableness and was thus , beyond accommodation* The (^ourt 
noted that plaintiff was. not content t^ request that, the defendant weigh her 
religious preferences in the event of an emergency requiring \or\ onSaturday^ 
The court he l,d that the granting of this "guarant^*' would obligate the defendant 
^to provide it for all its emp loyVes, would ent ai 1 extra expenses , and would thus , 
constitute undue hardship. The Court reversed the District Court's ruling. 

The dissenting justice found that plaintiff's request for a guarantee was an 
expression (vf the firmness and sincerity of her belief a • The issue, he oj)ined^ 
' waa not the absoluteness of gplaintiff ' s belief s but that; of reasonable accoimno- * 
^dation in the context of possible undue hardship. Because defendant failed to 
ascertain whether or not thei?^ were vacancies which would not requite^turday^ 
work, the District Court was correct i n concluding that defendant tookiio steps 
to offer reasjWable accommodation. The dissenter found no evijlence ^that \f 
plaint i tf^.s be lief s had been accommodated the employer would haveJtomaVie similar 
concession^ to other employees thus, creating additional e;Kpenses and unduf 
hardship. 



Court of Appeals - /-»th dircuit 
FRIEND V. LEIDINGER 



FACTS : Black f iref ightcre ' inatitutod a claee action under Title VII 
alleging that the fire bureau engaged in rocinl discrimination. Spe- 
cifically, they claimed that (1) when making dcciaione on promotion and 
grade level , defendants considered the ninuher of garui^hmcnte of a fire- 
fighter Va wages, (2) blacks involved in .traffic accidents while using 
bureau vehicles were'more often charged with causing the accidents than 
whites, thus adversely aff^ectihg promotional opportunities, (3) teating 
procedures had an adverse impact on blacks and were not sufficiently 
validated , (4) defendants util ized supervisory fitness ratings ind^ter- 
mining promotions, thus adversely affecting blacks, and (5) management 
acquiesced In harassment, fof black firefighters by v)hite firefighters. 

T^e Di^strict Court rendered judgment for defendants. , , 
ISSUE : Did a viqlation of Title VTI occur? 

DISCUSSION : (1) GaVishment: Die record showed that the first time a 
garnishment is reteived by the bureau, the firefighter -is counseled on 
his fitlancial affairs." Subsequent garnishments result in a writjien 
reprimand but no further disciplinary action is tqken. The Court upheld 
the district Court ' s finding that there was no tesJtlmony that blanks had 
been penalized in pay Or promotions because of garnishment • The statis- 
tical showing was based on a small number of garnishments and plaint i f f s 
statistical exhibits contained numerous erpors. Ac(iordingly , there pas 
no proof that the policy regarding garnishments adversely affected bladks ♦ 
Further, there is QOnsiderable inconvenience and. expense to the bur|eau 
> in handling paperwork regarding garnishments and bad community relation-- 
ships are, created when fireiN^tefs fail to pay their just debts. /The 
court concluded that this could be coftstrued as evidence of irr.espoiisi^ 
bility and could .validly be considered in determining proraotio^nlS so/long 
as t it is not a pretext for discrimination. / 

(2) Traffic Accidents: The r^ord showed that Wacks were foundjto be 
chargeable (i.e;, negligent) i,n 76 percent of their accidents >#ereap 
whites were only foOnd chargeable^ in 37^ereent 9f their accidehts by 
. the Fire Bureau Accident Review Comrnitte^jPThe court upheld^the bifstrict 
cXurt ' 8 finding that the statistical sample (9R accident.s) ^was toA small 
tofce significant but that even if adverse impact were assumed, defiendants 
had met their burden of showing a "compel lining business necessity//* (Tje 
court fobnd nd testim6|iy that the Re^4f^.^Co\lto was biased/and ^d 

not^pYoperly invent i#ajjp ^accidents ^an^J^ its f iindingd ; 

Plaint^f r$*ha^ not aho\^i that another system could ^erVfe the^ same| purpoae 
and eliminjif^^)kdvwerjpe impact) . _ / 



V 



(3) Teslxng: Tlic court noted that 2^i.8 percent of the Fire Hurcnu 
employees were black and that in the local area' 26*1 percent of the 
population was black. Although the plaintiffs complained that the 
percentage of blacks eventually hired was only 18.6 pergent as opposed 
to 32 percent of whites, the court found that the entry level test was 
properly validated. Although there was a dispute between the partio^i 
as to whether valida}:ion of the test should meet EKOC Guidelines or 
those prepared by the Federal Executive Agency on Employee Selection 
Procedures > the trial court found the latter to be the most recent 
and reliable. Courts need not look solely to the' Guidel ines in making 
their determinations of validity* * 

' r ' ' . . ■ . 

Ifliile the court noted that a part of the validation study was done in 
another 'part of the country, it^ found that this does liot diminish the 
validity of the results because. \ there was no diff(?rence^ ift the duties 
of a fireman in tilie other geographical localities where the study wa' 
performed- ''To require local ^alVdation in every city, villag\j an 
hamlet would be ludicrous." \ \ -f 

(A) Fitness Ratings: Tlie cou^t u|)he\Ld the Di'strict Court's findings' 
that in using figures comparing fireii^envwith the same amount of senio^i t y , 
blacks recefived "more than acceptableV r-atings of higher 94,5 percent^' 
of the rate af white employees receiyinif 
nc^ adverse impact was shown. 



the same ratings 



Accord iqgly ,1 



(5) Harassment: The court found tha^ d^ 
disciplinary action agair\st white offici 
that no named defendant was involved lin 



fen?rbnts ' had taken 
r s who had harassed 
9uch behavior . 



\ . 1 

correct i v$ 
blacks nn^ 



The; Court of Appeals , accordingly, affitrmef 
of no discrimination, ^ 1 



the Di^strict Court ' s findings 



The dissenting justice would have founidi dliscriminatory harassment based 
pn evidence of use of racial epithets,! helzing of "bl,ack f iremejj^j^^ja^gV^- 
g^tion in some of th^ eating and sleeping quarters and mo\e^ lenj^etit 
^treatment Of whites in disciplinary situations. He opined that Congres$, 
in enacting Title xll>,' intended to, prevent employers from thwart>|Tg 
the Act merely by .disavowing the conduct of their mid-level supervisor js . 
The Bureau is- accountably for discrimination conducted by Itq of rtcef-^s^ 
acting within *the purview of its authority. 



Court of Appeals -'^ith Circuit 
LEWIS V . TOBACCO WORKERS r 

577 f-. 5d. 1155. (1^78) 



FACTS 



Black employees filed a class action Jl|[leging that defendK^iC^ 
a^regat ed whi te and bl ack emp loyees by means of d i scrimi nat ion in 
initial job assignment policies^ Specifically, they claimed that the 
defendant purpoaefully assigned black employees to the department of 
the factory which afforded least advancement and whi ch involved seasonal 
work^ Although finding a lack of i ntent iona 1 discrimination, the District 
Court fctand that black employees believed that the company di scriminated 
and held the defendant liable because it did not inform all applicants 
for seasonal jobs that there were^^obs available in the three other 
departments and that it hired wi th^t regard for race. It ordered recovery 
of damages to class members who Vyyere not so advised and who believed 
that their race \imited their employment opportunities ^ 

ISSUE: Were the district Court ' s findings of discrimination and itsba^is 

^for remedial relief proper^ 

\ ' 

DISCUSSION: The CoOrt of Appeals f^und that so far as the Di st ri ct Courl ' s 



opini^on was based \on defendant's failure to reassert a balance in its 
work force, it errWd, Title VII does not require a racially balanced 
work force and specif ical ly states that liability may not be based so le ly 
IB^n the existence c^f a racial imbalance where there ih an absence of 
^^urposeful discrimii^at ion, Ekamining the racial imbalance of the work 
force, the Court of Appeals found that in the most desirab'le department 
of the company, ^' and \ the third most desi rab 1 e, the percentage of white 
and black employees \ was not different enough from the makeup of the 
i local work forpe to permit an inference of discriininat ion* In the second 
\ most* deairable department, the court found that black employees pre- 
\ dominated. Regarding iseasonal employment, the court found that hiring 
1 of black and whi te employees was proportional to applications received. 



. According ly f 
criminat ion. 



the statjlstics 



do not support ^a prima 



facie case of dis- 

— 



The court further foutid that it was impermi sjaible to base recovery on 
. the subjective belief of plaintiff s* The only relevant question is whether 
-fhe defendant in fact, discriminated. Neither did the^ defendant have 
^an obligation to adyiie applicants of^ other avai lable positions wli^n 

it treated Applicants oi all race the same, ^ ^ 

The court vacated the )istrict Courtis judgment* regarding rhe issue 
pf racial di scrirainaticn and ordered the comp^^int dismissed. 



V 

Court of Appeals- - -ffth Circuit 
SLEDGBv. J.- P. STEVENS & CO., INC, 

~ — '5$5 M am) 



• V 



FACTS : Blacke who were past ajid present employees and applicants for 
employment with defendfl.at> filed individual and^class actiona under 
Title VII and 42 USC 1981. The District Court diJjmissed the individual 
suits but held that the defendant had violated Title VII and 1981. 
Spe :ifically, the court found tha|L a pyima faci^ case had beeo establieh'ed 
by Statistical evideiJi^e concernin'lg seemx^ ly neutral pract ices and that 
defendant hrad not rebutted^this showing. The court enjoined discriminatory 
activity And awarded backpay to class members » 

^ * t ' 

Subsequently, the court entered a decree imposing a broad and detailed 
regime of continuing affirmative obligations on the defendant , including 
strict racial quotas in hiring, job placement and promotion. The court 
also set specific wage critferia, for job assignments and brdered that 
departmental seniority f<5r^ blacks be replaced by a constructive plant 
seniority plan* Further, jobj^iddip^g procedures, red circling ofw^ges, 
and bumping )^t and ard 8 were imposed . y. 

ISSUE : Xl) Did the District Coitrt; apply th^ proper burden of proof? 

(2) Was the imppsition of quota relief proper in this ca$e? 

(3) Vas the alteration of de.fendpnt^s seniority provisions • \ 
by the District Court decree proper? 

DISCU&SION : Focusing on the "because of" language of ^section 7Q3(a) 
of Title VlI, the defen^lmt sugge^t^d that it was incumbent upon the 
plaintiff to demonstrate not onl^ t;]tii^t th^y as a'^class were disfavored 
but also that thi^ was the result of practices which were racially 
di scriminatory • It was argued that Vhe statistics used to establish 
that the class was less favorably sitxiat^d than whites were by their 
ttature inconclusive on the issue Of caudaHeMH-^ The court foui^d that 
tl^is argument elided the appropriate ^llocaition of the burden of proof. 
Plaintiffs in th? context of & diffCriminjfitory impact r case, were not 
required to prove intent. They ne€|d^d to $l>ow that tb0 ^effect 

of facially neutral employmertt ptftq'^ices ifa? to^' discri^nate against 
them as a group.' Baaed on jthe statistical evidence as well as the 
proof whi({ni showed that defeniUnt^ based o^ its employment decisions 
upon^the subjective opinions M >rhite supervisors^ an inference may 
be drawn* Finding that d?f eh.datt|^^^ attempts to ffi^et its byrden of 
rebut^Kig plaintiff ?8 prima ■ Mcje .;, ^ were unsuccesafal, the qburt; 
affirmed the findings of discrminfli^^ion entered, by the District Court. 
(Regarding the defendant * s use of seniority to Refine layoff and recall 



tights, the court reversed theRiatrict Court's finding of discrimination 
citing sect ion 703(h) and Teata^ters as concerns neutral, good faith 
seniority systems whicti pe^peituateM the effects of past dis#riniinatory 
irlracticest ) ' ^ ■ ^ ' ■ * ' 



) 



Regarding t^DDi^dii^i act iou> the court found that the Diatrictf Court wao duty 
bound, to render a decree which will eliminat e the di scriminatory effects 
of Che Jjafift, as well as bar like discrimination in the future. The 
defendant argued that certain tcatures of the decree amounte'd to pro-bTack 
and anti-white racial directives which wi 11 result in the deuioralizat ion 
of bli^ck and white employees and would work a reversal of the aim)9 
of KEO leg 1 slat ion* 

The court found that red circling of wages and seniori ty relief have con- 
sist ent ly been upheld and are acceptable tools for the eradication of the 
practices covered by Title VII, However, the couf^ limited seniority 
relief tp those blaoH'^niployees who suffered disfcriminat ion apd not to all 
black employees as the District Cpurt's decree provided. 

^ , s . ^ 

Regarding Che District Courtis one to one hiring quota, the court found 
that y assuming quotas are permissible elmenlBkpf remedial relief in 
employment discrimination cdses^ they are appropriate only under 1 imi ted 
and compelling cirCMmstances, Where effective relief can otherwise be 

f ^forded or where an employer, v subsecpuent to the effective date of 
itle VII, has mdde convincing and satisfactory progress toward the 
goal of equ^al hiring Opportunities for aTl races, it will ordinarily 
be unnecessary for the courts to consider the impositior(-<>|^ quotas* 
Whether the discrimination has been egregious, purposeful, or W^tant 
is an important consideration in determining the need for quot^r^lief. 
in this case, th^ District dourt specifically found that <*efeij)aant had 
not conscioualy engaged in discriminatory employment practices or delib- 
erately violtt^d eiUjer Title VII or 1981* The^ourt of Appeal$ con-- 
eluded from this tWa^ 3tp^fendant had rebujtted the argument that the xlis-- 
crimination had been flagWnt ♦ Moreover, the evidence shows th^t during 
the pendency of the litigation* substantial progress was made in removing 
the disparitiesfli'in thje hiring of blacks. Without decidili^the l8s6^ 
of whether . q«ot|i8 are permissible, the court |held that in this case; 
effective, reii^pf <;puld have been granted without resort to them, i.e,, 
fey mean$^f-1?hO»e asp^pl;? of the District Court ^ s decree which addressed 
the defendants policy' of relying up^on the subjective conclusions of 
white supervisors, the f^i lure to establish objective hiring guidelines, 
and the failure to post vacancj^es inter alia- . In the future, the District 
Court may reconsider ^ whether the decree sane quotas is working 'and 
if not, addrM« ' the question of whether such remedial fiction is per- 
missible, The^tiOurt also struckMown the District Court ^ s decree insofar 
as it orderedvpromotionalvquotas, noting its apprehension that the imple^ 
mentation of* these" provipions may cau^e considerable hardship xT not 
disruption of the open^ion of defendant's business as well as adverse 
consequences on individual employees, including in some instances meml^ers 
of Hne protected-, clues, ■ ■ - 

The-cputt disapptove^ pf the portion of the remedial decree which^ 
altered defendant's practice ^ of choosing employees for layoff rn the 
affected job cikegory, Spe^iifically, the decree provided that black 
employees. Who would bthetW^e be laid off could "bump'* white t^mployees 
with less plantwidA seniority regardless of department, provided that 
the job could be i^i^formed ;by the cla^s member with reasonable tr^iining . 
T|xe courj; found jfhat butapjLfig is an unsisttling process wht>se domino 
^ffe6|: a<3t^erselyr^afject$ employees who hav^ done no wrong^^d^who may 

^ ..^ ■ 92 • - • 

■ . ;. ■ V ^- ■■ * ■ \ , ' 



have been the victim of diacrimiuation. Tho decree would require the 
significant alteratibn of a seniority system which itself is rtot lawful, 
While the court was unprepared to hold that Title VII iusulotes bona 
fide Juniority syotems from findings of illegafity artd rcndero them 
completely immune to judicial alteration, it opined that in- this *co^ 
such alteration is unnecessary. The judgment of the District Court 
was affirmed in part and reversed in pa^ as outlined above. 





Court of Appeals - 5th Circuit 
U>S V , GEORGIA POWER C O. ^ 

klk F2d 906 '(1973) 




FAC;i5: The At tor^aJ^£-6<^Jeral fil/d a ''pattern or practice" §uit under 



section /-T^ of Tit le Vl>-e-€-<he Civil Rights Act of 1964 which wa6 
con8olidate<jl with two private class action suits into one single action 
against defendant. Until 1963, defendant engaged in an open and Onvary^ 
ing policy of di 8cr;iraination against blacks. Although "'this pali cy ter- 
minated that year, as of 1 970, only 5A3 of the company' 515 employees 
were black (7,7%) despite the existence of a lai^e potential pool of 
black applicant 8 » ASide from individual discrimination, company-^wide' 
p6licie8 tended to perpetuate the effects of past discrimination; 
specifically , the defendant 's high school di ploma requirement , written 
exams, and recruittppnt techniques* 

ISSUES: (1) Did the defendant make a subst^tial shoving of business 
nejcessity for its testing and high school diploma requi rement sl^ (2) Is 
plaintiff class entitled to a back pay award? (3) ;I8 the effect of 
informal, word of, mouth recruitirig a cont inu^t ion of past, disqrimi^a-- 
tion? . - . \ 

DISCUSSION : After plaint i ff demonstrated that the wrl tten exams cSused 
a disproportionate impact on blacks , ^efet^^nt had the burden of ^howing 
thiit they were job-related and .nece'ssar^ for the efficient operation 
of the business,' Xh^ court stated, that EEGC Guidelines on test vali- 
dation should^ be followed unless Jiher^ is cf>mpelling reason fqr not 
doing 8o/'Sii\ce the defendant failed to follow the Guidelines, the court 
remanded the case back to the District Court"* to g iv^. defendant another 
chancy to comply. In additiotl, the court'' struck dojUt tha h^gh scfT&bl 
requi'remAnt because it was unnecessary to they, successful ; perforraaiKie 
of the jdbs. As \f or th^ question of Ijiack pay, 'section 706 (g)^ivf8 
plaintiffla stat^ofy right to back pay if the court, finds in its dis- 
cretion tnat such an av^rd is warranted* Under sect ion 7p7 (fc)., whi eh 
authQxiz^e the Attorney General to briijg •'pattern' or pTHctict{\ suits, 
the statute restricts relief to 'V^^"^^^^"^^ temporary irijunct ion, 

restraining order or other order (emph^s^is added). The ^ourL finds 
that even thoMghNCongress failed to mention "back pay in th^e latter 
section, it contemplated no le«.s. The"^ rout^f- remanded/ this issue back 
to the Dti-str'ict Courts " \ ^ < 

qf mouth'rec^itnient / although neutral on its fac^,^ operates as 
a ''Uuilt-in-heatlvfind" . to blacks and is not justij^ied business 
necessity. The court decided that the lower court abused it* discretion 
by nob ordering affiirfhaWlve relief, to contradict the discriminatory 
impact of* this empl'^TyjnenL practice, ' ' , ■ / 



Court of Appeals - 5th Circuit, 
S ' NAACP V , ALLEN - 



/ 



A93 Yi^ 2d 6W» d97M 



FACTS: Plaihtiff brought this* class action under A2 U*SX. 1983 on 
beUalf of its members and a 1 1 e i roi lar ly situated blacks in the State x)f 
Alabama, a 1 leg i ng Vliat de f cndant s hav e followed a ccfntinuous ftnd per\/a- 
sive pattern and ^Jijactice of excludinig b^lacks from employment in the 
Department of Pub If c Safety , The District CourC found that^in the 37 
year history of the patrol (State troopers are a subdivision of this 
department), there has nevet* been a black frooper and 'the OflHy b'li^cks- 
ever employed by the department were non^-iner i systLom^ labor ers , The 
low^r Court con61uded that the written examination administered to 
trooper cadet appli cant s had never bepn v a li dated ^j:)iough it clearly 
disqualified a disproportionate number of blacks^ ''ffci^le^ it refused to 
order new tests, mainly because of administrative inconventence, it 
enjoined further d,i acrirainat ion by defetldanls and decreed that defen- 
d*htj9 hire one black iFor each white until approximately 25. percent 
of the personnel are black, ^ 

• \ ^ 

ISSUE: Does quota hiring relief result in unconsLttut lonal discrimination 
against eligible whi te applicants? ^ 

DISCUSSION: The Court of Appeals, following its recent decision in^ 
-. Morrow v. Crisler , A9'l r,2d 1053 \, ,af firmed the District Court's 
decision with regarSjJ to the hiringl qubta. The facts rf^^^this case 
particularly warrant such relief. S^ince the District Court refused 
to enjoin the use of the tests whiclji were not validated, defendants 
would perpetuate the effects. of jpadt* discrimination even thoiagh it 
Vould apply the test in a neutral fashion. Hiring quotas wovild offset 
any advetse effect of*a test not «hown^t9 be job-related. In addition, 
plaintiff 8 had proven a long hi stbry of intentional di scHmination and 
a' present lack* of effort to actively recruit minc)ritie8, v^be court 
concluiled that a^ hifing quota under this^atffual situation is not 
unconstitutional since it furthers a compelling State interest and yet 
does not viqiate anyoj a V a . protected rights under the Const i tut ion. The 
icourt noted, however Tthat quot^a^ should be limited in duration 

and reserved for situations whereAe^sser measuTces )iave fai l^d, or could 
be expected to fail, V 

i . . - . 
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Court of Appeals - >LJrt^ Circuit 
PETTWAY V. AMERICAN CAST ItlQN PIPE COMPANY . 

* A94 F2d 211 (197A)^ ^ . * 

J 

FACTS : Black employees brought a claas action suit under TitH VII 
of the Civil Rights Act of l96/i and ^2 U.sl^: 1981 re^ucflt ixig ^squi t- 
able relief .^nd damage© for discrimination practiced by the employer 
in Its hiring, promotj/on, and apprehticeship programs* Until 1961, the 
company engaged in overt, Intentional di acrimlnation; from 196A to 
1971, defehdant made use of te9t|ng procedures and a high school 
diploma as criteria for hiring and promot ion, which theDistrict Court 
found to have an adverse impact oft the employtnent opportunities for 
blacks. Since 1971, defendant has utijined departmental seniority 
aystem and an apprenticeship program that r^ecjuires, among other pre- 
requisitea, a high school diploma* 

liSSUES: O) Does departmeT\tal Beniority> although neutral on it9*face, 
cdnstitut^ discriminate^ inviplation o^ Title VII when practiced by a 
company that in the n^ast hai)(ipkrert ly discriminated against blacks? 
(2) Can a high schopl li^jjicaiion requirement be justified, under Title 
VII, ^on the basis' of '^*1btiWn4ae ^ecessi^y" ev>en though it perpetuatlfe 
ttt(& cotisequenoes of past <yLAcrjminet ion? 

DISCUSSION : ^ Plaintiffs e'stablished proof that past discriminatory 
employment pr^ctioea have resulted in racial stratification in pay, 
jobs, and department s 4:^rough the ji^se of comparative atatistical 
evidence- In a fgotnote, ^ourt noted the^import ance of statistical 
evidence used to establriuap*^ j% pyim^a facie case of discrimination in 
Title VXI cases within the' 5th Circuit. Holding that the statistiqa 
establi8h% case of^ pcial stratification within th^*c6mpany, tlie 
court .found that the departmental se^tiprity system deters blaclrs from 
transfer ot promotion to a di f f erenPs^department due, to a lack .oi 
seniori^y*^ ^ 

Tlie Court a 1^0 found tljat t;h0 high school educational criterion for the 
apprenticeship progra^^lias ^ disproportionate \Jn|g^«ct on black employees. 
Therefor^, the defendant haa the- bui^dep of est'ablisjWing b •'business 
necessity" for the'' cri^terion in or^e^r not to violatje Title VII* In 
the area of teating and ei^ucational requirements, the Supreme Court 
in Griggs v. Duke Power Company, ^01 U.S,^ 42.4 (1971) hag set the 
standard of whait business necessity demands: that the requirement 
"bear a demonstrable relationshlpo^ to successful . performance of the 
jobs for which it was used The Court: held that a certain jreadii[ig 
"lerel nec;essary tor the* apprentice program cannot be equated^ with 
a .requirement for a Kigh school education. - 
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Therefore, the court granted injunctive reHef by requiring adoption 
of a^^plant*-wi de seniority Gystem. The couxit alao award4id back pay 
to all member g of the clasa including thoge who had not filed charges 
witFThe EEOC. ' ^ 



9 
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Court of AppeaJis - 5trb Otrcyit . , 
ROBINSON V . DAtlAS 

• 51A FV,2d 1271 '(I97y) 

FACTS : Plaintiff began workvt)$ for tlus^^ndant frt 1970. In 1973 he was 
Jlaciplined and discharg^e-il'" pureumU^ to « City pferBonnel rule which 
aathori«ed di8cip^nin^-^*tapl9yo©8^4ho fail tp pay "just .debt?," Ho 
alleged in his coin?lilitir J^tat th^ rule dl8<rrio>in«tes against blacks 
and therefore vioUt^^^^^i^le VLI o,f the Civil Rights Act of 1964, In 
•ui>portdf this ifik^»«ti6n, thi. pliaintif^ i Uustrated the statistical 
effect of the mJ^e/ Those^tatisticsindi cated that 8<fv«n employees, 
three of whom ;if^Ye b^Ack, di sdipHned under the "just debtF^" rule 

in the peripd^ {965-1973,. ' / 

i ■' / I ' ' * 

ISSUE: Aij^ plafjntifrs statistlcsl sufficient evidence to establish a 
prima tjql fi.. 9* discriminatioti agains^ defendant under Tittle VII? 

DISCUS^ tO>^ ; tk/covrt of Appeals hteld that plaintiff has the initial 
burd^ti to est,«rblish that a practice has a discriminatory effect. Al- 
though stafcisticV alone may demonstrate such effect, the court held that 
pialVtiff^s statistics were not sufficient to establish a discriminatory 
' '^iiqt /n blacku in that; the small si«e of the sample could not 
.^avti><<e <he court that the "just, delfts'* ruleVyaa a violation of title 
Vll./ Plaintiff argued that poor.people are^ore likely not to pay their 
/I'ebts and, since blacks comprise a disproportionately large percentage 
^pi tjhe poor, the "just debts" rule must ©lerefore have disproportionate 
/effect on blacks. The court refused to accept the first part of this 
premise and fnrthor noted that the rule does n«t apply tq blacks in 
gin^ral but only to black employee^ of the defendant. Therefore, the 
rfil^fint inquiry must focus on whetheir deferidTant black employees fcail 
to pay their debts more frequently that white employees. Plaintiff 
did not address this iss^e. 



Court of AppQ«l8 - 5th QircuU 
WILHNGHAMj^> MACON TELEGRAPH PUBLISHfNG COMPANY 

507 F2d 1084^(1975) 

FA^TS: Plaintiff brought thie individual action under Tl tfle VII of the 
Civil Righto Act of 1964, Defendant, as a newsp'apor eat ab li shmont in a 
aopmuniiy/relt i interest to maintain favorable rela- 

tions with .th«i residents of the community with whomxit conducts business 
Pursuant to this interest, defendant promulgated a grooming code reqiiir^ 
ing jnale end female employees who came in contact with the public to 
be neatly dressed and groomed in atcordance with standards generally 
accepted in the>busine8s community » Defaiidant interpreted its regula- 
tions to exclude employment of men with, long hair. Plaintiff was 
denied employment for t^i a reason and alleged that defendant's regula-- 
tion *9 Interpreted is sex discrimination because if he were a female 
with fdentlcal length Of hair, he would hov^e been employed? 

ISSUE : Does a grooming code"\that excludes males with long hair but 
does not exclude females similarly situated Constitute sex discrimi- 
nation under section 703 of Title Vll? 

o 

DISCUSSION: The type of discriminatlpn at issue in this case involves 
what thB court terms "sex-plua ..'^ Defendant not refusing to hire males 
in general bVit only males with one seemingly neutral characteri attc: 
long hair. Although Title VII only speaks to sex discrimination, 
the Supreme Court, in P hillips v. M^J^tln Marietta Corp^ .400 U.S. 542, 
(1971), expressly found that sex--plusV di scrimination violates the 19^4 
Civil Rights Act* The EEOC has supported pl^ainti^f's position that 
grooming codea which distinguish between sexes are y iftlationa of section 
703 Tltle VII. r 

The xourt, however, declined to accept the EEOC' s positi^ion ncrt ing that 
the purpose of Xitle VII is to afford equal access to employment opportu-- 
nlties* The court distinguished between "sex-plus" di scrimination in-- 
•volving ik fundamental (;haracteri Stic of one sex and characteristics, 
as with long hair, that have an insignificant effect on job opportu- 
nities^ tn Phi 1 lips , ^^^P^f » the court atruck down a diatinction.baaed on 
having pre^^school age cniidren.' The present case doea^ not involve the 
fui^mental characteristics of males. Grooming regulations dt> not 
9ignificant ly bar employment opportunities; rather, they are more 
closely related to the efficient operation of a business. As a re- 
sult, the pQurt hol<^that Ti'tle VII has not beelm violated. 
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Court of Appeals -5t.h Circuit 
STROUD V , DELTA AIRLINES 



FACTS: Defendant had a poli cy of not employ i ng, anj. mA^rried women as stewardesses 



(It did not hire any men for this position.) ' Due' to her imminent marriage, 
plaintiff resigned and^ was subsequent ly denied reinstatement. She filed suit 
under Title VII alleg^ sex discrimination,. The District Court entered judg- 
ment for the defend^t. ^ ' ^ 

ISSUE: Did the iSlaintiff st^te a claim of sex discrimination cognizable under 
Title VII? ' - ■ ^ ^ 

.■ ' • ' 

DISCUSSiONl "^he Court%f Appeals held that, any question as to whether discrimi- 
nationAgtinit married, women was maintainable under Title VII vas resolved by 
Phillifis w^artinMarietta , where the ^uprem«s Court rejected the argument that 
diecr^'mlriation between different classes of women (know as "sex plus aiscrimi- 
nat>o<') was outside the ambit of the Act,' The court noted, however, that the 
3yd ^J-ircuit had held that discrimination against marrie^l women constitutes diey 
/iriiinat ion based on sex oitly if a4ifferent standard, i.e. , the marital status 

' of the person/has been applied to men: and women , The evidence in this case 
stowed that lie It a only hired women as stewardesses during the time frame 
involvpxl in this case. Although thi s is itself a violation of title VIl, plaintiff 
is not, a person who may assert the rights of a prospective male flight attendant , 
The barriers which Congress sought to remove by passing Title VII were those 
which f^rate' to favor one sex group over the other. Here plaintiff is not a 
member of the relevant identifi#lrte claA which has been discountenanced in favor 

'Of another such class. If plaintiff suffered diacriminationl it was a result 
pf marriage and not 8,ex. Men were not favored o^er ^^otaen. j They simply were 
not involved,- Title Vll does not bar all discriminiation — pnly the specific 
forms enumerated by statute. The holding of the District Coiirt was affirmed. 
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: Court of Appeals - 5th Circuit 

PRICE Y' MARYLAND CASUALTY 
~ 561 Pj2d 609 (1977) 

r 

FACTS : Plainti fr brought suit under the Age Discrimination in Employroent 
Act (ADEA) alleging that hi o employer. forced him to. take early retirement 
utilising i^njgermieajble age considerations. The District Court found 
that thedefeni^ant with. the smsll volume of busi-^ 

aesa generated fro^ the office in which plai^l^iff warked. Accordingly, 
management decided to reduce that office's expenditures by terminating 
one of three market Representatives. Utilising supervisory evaluations 
arfd the comments of other officials who had observed the three employees, 
management decided to terminate plaintiff based on his lower productivity 
and lack of flexibility, initiative, and sophisticated knowledge of the 
work> ' , 

I8SUK : What standards of proof^apply to a ^uit brought under the Age 
Discrimination . in Employment Act? , I 

DISCUSSION : The Court of App/eals stated that in an ADEA action th^ burden 
of . proof lies with the plaitftif f * While Ax^ establishment of a prima fi^cie 
case requires the defendant to come f<MfVat-d wi4:h evidence demonstrating 
teasonable factors other than age in J^fl|):TLfying an elciployee • a discj^arge , 
'the burden pf proof does not shift iCo ' the defendant* .The Court held 
that the McDonnell jPouglas standard, applies to ADEA cases and that in 
order to prove a prima facie t^s^, t>laintiff must show that (1) he is 
a member of the protected ag^ g^oup; (2)* he was discharged; (3) he was 
replaced with a person outside^ttie protected group; and that (fi) he was 
qualified to ,do the job. The court f#und that plaintiff did not meet 
the third element in that no» one was hired to replace h;lm-, The court 
^pined^ that had plaintiff m^de out a ^riiAa facie c^se, reasonn^ble factors 
other than age hiad been addled to justifyhis discharge. The Court \of 
Appeals affirmed the judgment t^f th*?^ District Court. 

■ ' ^ \ 
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Court of Appeals - 5th Cir'cuit 
MAftSHAlL V . GOODYEAR TIRE & RUBBER 

' v^5A f-.u m am) 

PACTS: The Secretary of Labor Jiled suit against defendant alleging 
a violation of the ADKA concerning the diacharge of an employee^ The 
' District Court entered judgment for the plaintiff and ordered a nation- 
vide injunction against further violatioija- 

J. . 

ISSUE: (1) Wie the scope of the injunctive relief proper? (2) V«mat ie,^ 
the proper 8tan^j|||d for establishing a pric^ a facie case u'n^er the ADEA? ' 

DISCUSSION : The Court of Appeals "found that the injunctive relief 
ordered in this case was too broad . The ADEA authorizes district Courts 
' to graAt "equirable relief as may be appropriate." The court held that 
an injunction is only appropriate where the facts ittdi<:ate a compatw 
policy or practice in violation of the statute. Here the District Court 
relied solely on the discharge of one employee for its order and mad6<^ 
no finding of ^* disQrimijiatory compaily policy of pi^actice. The co"^^ 
remanded the case in order that the District Court reconsider- the reli«T 
that it granted and to determine if the defendant ' s actions evidenced/ a 
storewide (as opposed to nationwide) pQlicy'of age discrimination, in 
which cajse a m6re litlKted injunction might be in order. 

DeX«ndaAt cbnten^d on appeal that the |:est for a prima facie case under 
the ADEA should parallel that set forth in McDonnell Douglas v > Green 
and that a plaintiff should be required to show that (1) he was a member 
of the protected age group; (2) he was 'Sischarged; (3) his replacement , 
^ was outside the protected group; and (4) plaintiff was able to perform. 

his job. , ' ' , 

■ , * ■ ■ , • f . _ . 

Noting that McDonnell Dougt^' <*Qe8 ribt establish an immutable definition 
of prima fjicje case and that the evidence in this case showed that 
defendant placed an advertisement specifying that applicants be between 
age 19 an4 26, the court held that plaintiff had proved a prima facie 
ca*se by showing that (1) plaintiff was in the protected group; (2) he 
was discharged; (3) defendant sought to replace him wit'h a younger person; 
/ and (4) he yas replaced by a younger person dutside the pi^tected group . 

The court upheld the judgment of th^e District Court that defendant did 
not; go forward with sufficient evidence to rebut plaintiff's prim a facie 
case of age discrimination and affirmed the judgment on the merit?. 
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Court of Appeals - 5th Cirt:uit 
LOPER V. AME^ICAM AIRLINES 

595 mmm — 

FACTS: Plaintiffs filed suit against defendant airline charging sex 
discrimination and challenging defendant ' s policy that flight attendants 
must retire at age 32 and those who marry must re^Aign. The District 
Court entered summary judgment for the dej^endant.] Plaintiff appealed. 

ISSUE :. Did defendant's policies constitute sex ^liscrimination in yVio- 
l.Htion of Title VI'I? / \^ 

DISCUSSION : The Court of Appeals held that since men were not hired as 
flight attendants \intil after the forced resignations in question, plains- 
tiff did not receive treatment different from men. The court found that 
the fact that defendiynt did not /ipply age and marriage policies to ot^ejr 
job classifications does not bolster plaintiff ' s Tit le^VII claim because 
the airlines policy distinguished between flight attendants and other 
job classifications and not between the sexe^ . Accordingly, the judgment 
of the District Court was affirmed. 

* 
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C6urt of Appeals -5th Circuit 
CORLEY v> JACKSON POLICE OEPARTMENT 
" I "566 l-\ 2d 99^rTl 978) 



facts/ Plaintiffs alleged in a suit brought under Title VII that they were 
discharged from their policeman positions because of theii> race and because 
of their opposition to defendant's discriminatory prax:tices. Defendant re- 
sponded that plaintiffs were discharged solely because Lhey accepted bribes - 
Plaintiffs then alleged that this Justification was pretextual in that other 
officers were accused of taking' bribes but that the matter was not investi- 
gated and they were not discharged. The District Court found for tfhe defendant . 

ISSUE ? Did the District Court apply the proper burden of proof in finding that 
evidence of pretext was irrelevant? 

DISCUSSION ; The Court of Appeals found that plaintiffs were the first two 
black police officers hired (and that they and the few other black police officers 
hired before 1970 were the rlctlms of open discrimination). The Court agreed 
with the District Court's /lew that plaintiffs had^ established a prima facje 
'c«8e of discrimination. Irhe Court held, however, that the District Court 
failed to follow the proper burden of proof in ^holding that regardless of 
allegations and evidence of pretext, a legitimate, non-discriminatory reason 
for discharge suffices to rebut a prima fpcle case of discrimination. The 
Court held that in so doing the District Court confused the i&sue of whether 
' the employees actually committed the crime upon which their discharge was based 
with the issue of whether the crime committed wa6 used as a pretext for dlscirlml- 
nation i.e. , whether the employer applied the same critei'ia to other employees 
accused of the same or comparable offenses. The District Court did not address 
the relevant evidence pf pretext such as why the accOsatlons against the other 
policemen were not investigated. Such evidence is not collateral as the District 
Court maintained, l?ut an indispensable element of the plaJLfttiff's case which 
must be confronted by the trial Court. Rather than beclo^jding the issue, such 
evidence sharply defines it. The Court reversed and remanded for a new trial 
in accordance with its opinion. 
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Court of Appeals - 5th Circuit. 
MORROW V, DILLARD 
580 F,2d 1284 (1978) 

FACTS : Plaintiffs, wh^ were unsuccessful* applicants for positions with 
the Highway Sflltety Patrol , instituted a class action under A2 USC 1981, 
42 USC 1983, Title VII, and the lAth Amendment- The District Court held 
th^t the statistical evidence showed unintentional albeit discriminatory 
hiring practices. The court turned down plaintiff ' s request that hiring 
quotas be imposed and ord^redT injunctive relief and affirma'tive action 
oriented to the ^lack populatii^n* ' - 

A Court of Appeals panel affirm^. Upon hearing the case en banc , the 
full Court of Appeals found that it was incontestable that the Patrol 
engaged in unconstitutional discrimination but foi^nd the District Court 
relief to be insufficient. The court remanded the case with the instruc- 
tion that* affirmative hiring relief be established until the Patrol is 
effectively ' integrated* The District; Court, on remand, ordered the 
patrol to temporarily offer first employment to every black applicant 
who met the minimilm qualifications for the position in question. 

ISSUE : Did the District Court abuse its discretion in affording race 
conscious affirmative relief? 

DiSCUSSICm :* The C6urt of ^PPeals found its prior en banc decision to 
be consistent with the Supreme Court ' 9 decision in Bakke. In exercising 
their equitable powers , Federal Courts may consider race in endeavoring 
to eliminate the discriminatory effects of the past* A District Court's 
remedial decree must be "reasona'ble , feasible, workable, effective, and 
realistic" and must correct the condition which offends the Constitution 
by balancing individual and collective interests.. 

The case at hand is analogous to NAACP v> Allen wherein a temporary 
racial quota was imposed an4 the court stated that "It is the collective 
interest, governmental as well as social, in effectively ending uncon- 
stitutional racial discriminatiori, that justified temporary, carefully 
circumscribed resor.t to racial criteria, wherein the chancellor (the 
District Court) determines that it represents the only rational, non^ 
arbitrary means of eradicating (the) past evils," The relief, ordered 
in. this case is far less restrictive than the quota based relief in 
Allen ♦ Neither underqualif ied'nor unqualified blacks will be employed. 
The relief ordered is necessary to eliminate the discrimination' in hiring 
practiced by the defendant and "to change the outward and visible signs 
of yesterday's racial distinction, and thus, to provide an impetus to 
the process oJE dismantling the barriers, psychological or otherwise, 
erected by past practices* '* The remedial relief* ordered Jby the District 
Court was upheld by the Court of Appeals* 
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Court of Appeals - 5th circuit 
1 ' . WILLIAMS V. D EKALB COUNTY 

FACTS: Plirintiffs brought a class action under A2 USC 1981 challenging 
racial discrimination in hiring, job assignments, promotions, and dis- 
charge procedures. The District Court entered judgment for the defendant. 

ISSUE: Is proof of purposeful discrimination required in proving a prima 
facie case under '42 USC 1981? ^ ' 

DISCUSSION: The Court of Appeals initially affirmed the District Court ' s 
finding that plaintiffs had made out a prima facie case of racial dis- 
crimination based solely on statistical evidence but found that the 
defendants did not carry their burden of showing that the actions which 
adversely affected plaintiffs were not racially motivated. 

Subsequently, upon, rehearing, the court modified its decision. The court 
interpreted the Supreme Court ' s opinion in Washington v. Davis to require 
a showing of purposeful discrimination in a case brought under 1981 before 
casting the burden on the defendants to rebut the charge. The court 
held that a claim under 1981 is for this purpose to be equated with a 
claim under Jthe 14th Amendment and is thus, distinguishable from a Title 
VII claim which does not require a showing of intentional discrimination. 

The court remanded the case with irtstructions that the District Court 
detVermine if the statistics established a prima facie case of dis- 
criminatory purpose. ^ 

MOTE- In Davis v. City of Los Angeles 566 F 2d 1334, the Court pf 
li^als for ttie 9ttt Circuit Keld tKat a plaintiff in a 1981 suit nead 
_jaot pirove purposeful discrimination. The Supreme Court granted certiorari 
but declared the case moot and the 9tH circuit opinioti to be of ^o 
precedential value 59 LEd 2d 642. 

/ . 




yCourt of AppDols - 5th Circuit 
SOUTHBRIDGE PLASTICS DIVISION v. Local 759 

. ^ - fM m (w^) ; : 

FACTS ; Plaintiff brought^ an action seeking a decl^d^itory judgment that 
'a conci liat ion agreement with EEOC, modifying provisrbne of the company 'B 
seniority plan and replacing them with a quota system, overrode ^ny 
contradictory provi^^ions contained «yin the collective bargaining agree- 
ment with the union. The District Court granted summary judgrM?nt, 

ISSUE : . Does the conciliation agreement or the seniority plan prev>ail 
under U»S, Teamstera* 

; ' ■ ■ — " 

DISCUSSION : The Court of Appeals, relying on the Supreme Court ' s deci s i on 
in U^S^ v> Teamster s, held that in the absence of a showing of dis- 
criminatory purpose in a seniority system, it is protected from attack 
on other Title VII grofunds. The court, accordingly, 8t;ruck down the 
conciliation agreement with EEOC insofar as it conflicted with the 
seniority syst^em* The court declined to remand the case for a deter-- 
mination of the seniority rights of individual employees affected by 
post-Act discrimination, finding .that an action for declaratory judg- 
ment could not be converted into a Title VII action. The det:i8ion of 
the District Court was reversed. 
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Court of Appeals -^th Circuil 
PEARCE V. VaCHITA COUNTY 

FACTS : -Plaintiff filed suit under the EqualPay Act and the District Court 
awarded her damages. i 

ISSUE: Was the verdict proper under the Equal Pay Act? 

DISCUSSION: Defendant contended on appeaji that National Le ague of Cities 
v.' tlsery, A29 US 833, precluded extension. of the statute to >the States. 
That case held that insofar as statutes extending Federal minimum wages to 
State employees operated to direct^ly di splace th4,State8 ' freedom tO structure 
integral operations iV Areas of traditional governmental functions, they are 
not within the authority granted to Congress. 

■3 * 

The Court of Appeals held that the Equal Pay Act effectuated different purposes 
than minimum wage laws and that National League of Cities was not controlling. 
Specifically, the court held that the EPA leaves the State free to set all 
substantive terms of empl oymeot provided that men and women receive equal pay 
for equal work. Unli4£: minimum, wage laws, th<? EPA does not displace the states 
freedom to structureThe delivery qf services or interfere with the employer- 
employee relationship. -Ebe freedom to pay female employees Vages less than 
thQse paid to men for equal- work is not among ,the functions es^tential to the 
.separate and independent existence of the states. 

Accordingly, the court held extension of the Equal Pay Act to the states is a 
valid exlfcise of Congressional power under the Commerce clause of the Consti- 
tution ana is not barred by the T^nth Amendment. 

Regarding -the legal basis foraJthMudgttient for th^^plainti f £, the court held 
that a prima facie case under the Equal Pay Act requires a showing that t.be 
employeTT^s-JTHerent wages to employees of opposite sex.e8 for equal work 
on the jpb, the performance of whi^ch requi res equal skill, effort, atid reapon- 
sibility and yhich are performed under similar work-fng conditions. The em-" 
ployee xieed not prove 6>at the duties performed are identical but that the 
"skill, effoft aiid responsibility" required are substantially <iqual. 

The qourt found that"ef fort" is concerned with the measurement of the physical 
or mental exertion needed for the .performance of a jo>. The plaintiff es- 
tablished that her male successor was pai^l substantially more tjian ahe had 
Wen although he assumedvnp additional duties. Finding that includes 
06ndideration of 8i\c>> factors aa experience, training, iducat^Bn and ability, 
the court noted that pUifltlff had far more experience thiin her ta^le succeesor 
«nd'an -4qu«l Woiint bf ^^^iy. The court defined '•responsibility' for Equal 
Pay Act purposes ab the degTec of accountability required in the performance 
Of a job with emphasis on the importance of- the job obligations. Actual 
duties rather than job titles are -.controlling . It was estabUahed that 
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plaintiff and her ouccessor peffortned the same duties. The court foOnd that 
plaintiff had met her initial burden of proof, and tliat the burdei\ shifted 
to* the defendant to prove that the unequal pay waa due to one of the EPA' a 
four exceptions: 

a seniority system; 
'a merit sys'tem; 

a 8)^8tem which measures "earnings by 
quantity or quality or 'production ; or 



o 
o 



o 



a differentiaT based on any factor 
other than sex: ^ 



Defendant! alleged that the wage differential between plaintiff and -her ■ auccessot. 
was due to a "factor other ^than &ex" namely, greater economic benefits from 
his work. The court found that although the increased revenye which plainti ff ' s 
successor earned might explain his xaises during the course oT hie ' employment 
It does not justify the large gap between plaintiff ' s " final salary and his 
starti-ng salary. 

the court^ found the verdict for the plaintiff to be ju^ified and affirmed. 
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Court of Appeals - 6th CYCuijL 
AFRO AMERICAN PATROLMEN' o LEAGUE v- DUCK 



503 F. 2d 29A 

PACTS: Plaintiffe brought this »ction under 42 U.'S 1981 , 1983 land 42 
TIXT. 2000d; in-addition theyallegedviolations of rights guranteed by 
the- 13th and 14th Amendments. At i ssue was the Ci ty of Toledo ' e requi re- 
raent that all police officers h^ave five years of experience before 
becoming eligible for promotion to sergeant and two years additional 
slrvU^^foi- each higher r^V.^ Plaintiffs alleged that giving syoh a 
hohus fof seniority was ^discrimination against blacks in promotion 
pTvocedvres. P.laint i f f s had pa8«e<i the written' examination so the jbb- 
relatedness of the test was not an issue. 

ISSUE; Are the employer service requirement s ft>r -proraot i on di scrimi - 
natory? ' • * ' ■ '^^ ■ 

DISCUSSION: ■ The Court" of Appeals noted tl) at ''undet 42 U.S.C. 1981, 
IWSTTTTs ^6t necessary to prove that discrimination was willful or 
intentional.' In the 5th and pth Circuits, the court observed, statis- 
tic^ alone were fiuf f i ci ent to prove a.^riro a facie case of discrimination. 
In this case, the court found that statisiical evidence showing that 
only three blade offioershave been advanced to command positions v^as 
sufficient to support the conclusion that the time in gi-ade require- 
ment in the promotional system had the effect of perpetuating the effects 
of pas (i disctimination. The tourt disagreed with the District Cpyrt 
determination that all in-service requirements be reduced to one year. 
The court remanded thi s i ssue tathe Di stri ct Court and instructed 1 1 to 
balance the respective interests to arrive at a more reasonable decis^gji. 
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COURT DF Appeals -6th circuit 

MCDANIEL V. ESSEX INT'L IN C, 
571 2d. 338 (1978)- 



FACTS ; -Th^ emp 1 oyer entered into a col Icct ive bargining agreement with the union 
containing a un^on security clauee which required uniixn xnerabership and payment 
of duea. The plaintiff, a Seventh Day Adventist, advised both the employer and 
the union that her religious convictions prevented hef fifom complying with the 
clause. She *requestie<l an accommodation to her beliefs and suggested a contri- 
bution t\) a non-'pectarian charity to be ahosen by the employer and qhe union. 
Neither responded and ^he was discharged. ^ ^ ' 

Plaintiff fi l<&d suit under Tit le VII and theOJ.S* Constitution seeking reinstate- 
ment, back pay, damages artd injunctive relief. The defendant union assented that 
Congress:^ in'passing the laft-Hart ley Act Wt^ich pet:mitted the union shop, mani-- 
fested its intent to subordinate competing interests including religious intc-- 
rests to achieve the goal of sharing, the total costs of collective bargaining 
among all represe;nited employees. The defendant arj;ued that Title VII merely 
extends to employees in the private sector the idenltt^al protections against . 
religious difl^crimin^ition that the Firs^ Amendment extends . to public employees* 

The District Court, finding that plaintiff had- failed to state a claim und^er 
Title VII, entered sudimary judgment for deftindants. Noting that the religious 
accommodaticfti provision (701(j) of Title VII) is subject to balancing against 
competing interests, the court found that the dues paying provision of Taft-- 
Hart ley is a tax- in support ^f union collective bargaining efforts and r'epre^' 
senta a compelling governmental interest to which religious interests must be 
subordinated • ^ 

ISSUE : Did congress intend the provision which permits a col lect ive bargaining^ 
agreement to require union membership as a condition of employment^ but prevent 
discharge for any other rea^son other than failure to pay dues to be an accommoda- 
tion to religious scruples against/union membership? 

^ i - . ' 

blSCUSSION: Citing tWA v. Hardisoif, the Court of Appeals held that section 701 
{j) of Title VII requires that a reasonable accommodation be made or that the 
defendants show that to do so would cause undue hardship. The Court^ found 
that no such showing had been made in this;,case. In so ruling, the Court stated 
th«t there wall no indication in the legislative history demonstrating that Congresd 
hid wish«d tx> subordinate 701 (j) to the taft-^Hart ley Act . /The Court opined^^that 
no national policy is' of higher priority than the elimination of discrimination 
in employment and that accordingly, Taft-Hartley does not re^lieve an employer 
or a union of its duty of reasonable accommodation to an employ^e'^ religtous,. 
beliefs. 

■ " , ■ * \-> 
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The Court remanded the case to the District Court to determine if defendants 
claim that reaaonabJ^ accommodat ion \^ould cause undue hardehip (on appcfll i^t 
was claimed that failure tp discl^arge plaintiff would be a violation of the 
collective bargaining agrearoent) is persuasive. 
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Court of Appeals - 6th Gircv 
BARKER V. TAFT BROADCASTIN^q CQJ<IPAHY 



FACTS 1 Plaintiff was diflch^rged becau8e/6f V/i'sTiair le\pigth. Women were 
permit6^ed to w«far their hair longer than nj4n. Xhe.Diatrlct Court diemi osed 
plaintiff's action under Title VII fo/ fai/lure to stftte a claim* 

ISSUE ; Is an employer's grooming 9^de iWiith mandates a ahorrtr hair 
length f or ^ji^n than for women ^ ^h^Si/ ^ violation of Tit 1^^ VII? 

DISCUSSION ; The Court of Appeals noted i/the f IrWt instance that there was 
no allegation that women employees who ffii^ed to comply with the rule con^ 
cerning hi^ir length were not discharged dt'that the employer hired women who 
were not in compliance yitlv its gr6opiiiig^<;od^C The Court found that such 
groomiitg codes bear nsucli a negligible relatiOici to the purposes of Title VII 
that it cannot be concluded that they wer^; a target of th^ act. Accord^ 
ingly, the District Court '^b ruling yas a^iirmed. 

The dissente:ic would interpret Griggs 8t;)fictly, find a prima facie case 
based^ on neutral practices with impaqt on one aex and would require 
the^emploVer to demonstrate a "botja, j^fid^ occtjpational qualification" 
in order to escape Title VII liability, ♦ 
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Court of Appeals - 7th Circuit 
UODGSON V . GR EYHOUND tINES, INC, 

TgrfTHwrrmr 

FACTS; The Secretary of Labor fl led'a comp.lalnt alleging that defendant's 
Maximum hiring age policy for applicants for the position of driver 
of intercity passenger buses violates the Age Discriminatio^k in Employ- 
ment Act of 1967/ 29 U.S. C. 621. The District Court found that plainti f f 
had made a pyiwa facie case of age dlacrimination and held that defendant 
failed to satisfy" TFa l>urden of proving that its age limitation policy 
was a bona fide' occupational qualification reasonably necessary Co the 
normal operation of Its business. 

* 

ISSUE: Does a maximum age limitation for hiring intercity bus drivers 
violate the Age Discrimination in Employment Act? 

DISCUSSION : The Court of Appeals reversed, holding that the maximum 
age limitation is a bona fide occupational qualification reiisonkbly 
necessary to the normal , operation of a passenger harriage service.. The 
Court rejected the more stringent burden of proof imposedi by the District 
Court and held that defendant, a b\isine8S concerned not only with the 
safety of its employees but also" wit* the safety of passengers and other 
motorists, must *demonstrate only tKat it has a rational- basis iri fact 
to bfii«veth4t elimination of its maximum hiring ag4» will increase the 
likelihood of risk of harm to the pasvengers^ The Court added that 
only a minimum in/>r«ase of risk of h*rm' need be shown. Defendant 
satisfied this burden of proof with, expert testimony as to the de- 
generative physical and sensory changes that occur in the aging process 
but which often go, unnoticed, andWtthits evidence of the more rigorous 
and strenuous work that is r«quir*d of- employees with little seniority. 

The court- emphasiised. that It formulated a llghtep liurdon of proof iw 
this case in order to fifthe peculiar nature of defendant ' s b)isine/»8 
as a bus company; ' " " 
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Court of Appeals -7lh ^ircuit 

YUHAS V. LIHBEY-OW^NS-tORD CO. 
—I ' y ' 

562 F. 2d. A96^(1977) 



FACTS ; Plaintiff applied for a job at defend^qt'a plant where her husband was 
already employed^ The emp loyeV deni ed her jrppli because of a rule that 

a present erap] oyee * 8 spouse may not be hirml in a similar capacity. The rule 
wa^ directed solcily^ny new employeca whecner male or female. 



.•Plaintiff filed ^^class action suit ah bel^alf ol all similarly situated women 
alleging that the '^no spouse'' rule viol^i^'d Tit la>^Vil. Specifically she charged 
that the provision resulted in disparate impact against women inasmuch as 71 
women as opposed to only 3 men ha^ been denied employment as a result of its 
enforcements 

The Dtstrict Court held that although the provision was sexually neutral on its 
face, its implementation fostered disparate impact and that there foy'e> plaint i ff 
had established a prima facie case of discfiraination^ Defendant tried to show 
wort relatedness in thaT the employpient of spouses increased absence and late-- 
ness J created problems related to vacation and work schedu le as well as morale 
problems result ing from the mari t a 1 rSe lat ionship . The District Court held that 
thesct arguments ve're insufficfent to rebut the prima.facie case of sex discrimi-- 
nation* 

ISSUE : Does an employer/ 8 rule ths^t a ^re-sent emp loyee ' 8 fipOuse may i;iOt be hired 
in a' simi lar capacity violate Title Vi;i? 

DISCUSSION: The Court of Appeals agireed'that a prima facie case of discrimina- 
tion had .been proved based 6*n a shewing of disparate impact While conceding 
that there was a lack of statistical evidence regarding absenteeism andthere 
was no evidence t\\dt ]p>roductivit|y was enhanced by the rule, the court, hejd 
that these fact 8 did not 'Vonclusi^ve ly** demonstrate that the dcfendapt's rvile 
was not job related* The^court found that the "no spouse" rule was predicated 
on the afsumpt ion that it is generally a bad ide^tohave both spouses working 
togjether and found this policy to be "plausible." The Court 'noted inter^alia ^ 
that marital re lationships ^ften generate intense emotidns which could inter-^ 
fere with wwMcers ^job performance and that if one spouse became a supervisor, 
ni^metous problems of discif>^line and f avori t ij^sjm could a^ise. The^r Court^ found 
that wliile these irpasons were not strict ly related to^ productivity they were 
"far from frivolous'' and the court found the argument that the rule improves the 
wor>cpiace \o be convincing- Th^ court stressed that jGriggs and its progeny 
focused on .personai' cl^afacteristics which menibers of minority groups were not 
liK^^ly t<^ possess, ^whereia^ that i$ not the ease regarding the no spouse rule, 
Her^t the 4i.$Farate impact resulted from the historical ra,(;t that in the past 
more men than wom<in chose to work in defendant's plant,. 

Because of the pldbsibility of defen|l4nt ' s arguments and because the employer's 
rule did riot penalize women on the basis of .environ|i^ntal or g^enetic b^ackgrbund^ 
the Court] found it ^to be job-^relatet! and acc<^rding ly , reversed ^the .District 
Court* { . 

,^ ! ■ • ■ ' ^^"^ ■ lis 



Court of Appeals - 7th Circuit 

GAULT V. 'GARRISON ^ 
' 569 F.2d 903 (1977) 

I - . 

FACTS; Plaintiff filSd an action on behalf of herself and o^er teachers 
under 42 USC 1983 , challenging the constitutionality o^ goveruflicntal man- 
datory retirement requirements. She contended that the policy violated 
the Equal Protection Clauoe (by discriminating against plaintiffs on 
the basis of age), and the Due Process Clause (by creating an irrebut- 
table presumption and by terminating public employment arbitrarily). 

fhe State statute which was challenged did not requiref the» retirement 
Of teachers at any age but provided for the termination of tenure at 
age 65 and that any subsequent employment be on an annual basis. The 
ata'tute did not afford teachers over 65 the extensive procedures which 
a school board must follow to dismiss or reviev a teacher, Thfe school 
board in question maintained a policy of forcing teachers who reached- 
age 65 to retire at the'enc^of the school y^ear. 

The District Court dismissed the suit. < 

ISSUE: Were the challenged statutes and policies unconstitutional? 

DISCUSSION: The Court of Appeals noted that, this case does not involve a 
claim of a right to government employment but rather concerns only the 
access to continued eligibility to Such employment. The . Court cited 
the Supreme Court decision of Massachusetts Board of Retirement v. Mur^ia , 
427 US 307, which held that age does not constitute a SuspeQt clasTsifi^ 
cation and. that 'to defeat an Equal Protection claim the employer need 
only articulate a legitimate state intent \o justify its policy and 
to show that*'itsl policy is ratftnally related to the fVtheran^^e of 
that State interest. The* Court of Appeals, however, distinguished the^ 
holding for the defendant in the Murgia case which involi^d the forced" 
retirement of policemen, noting that the impiinent possibility of unfit- 
ness in that position which was shown to be related to advancing age 
and could become a ihaCter of li^e or death is not analogous ' to the 
situation of a teacher* The court also found that the purpo^, of the 
requirement involved in this case was not cletyrly identified ^t the. 
trial leyel. The court he ^d .that even if the -purpose was to prevent 
the "retention of unfit teachers as waS 'hinted, no evidence was presented 
to indicate any relrftionship between the attainment of age 65 and unfit- 
/ness to 'teach. ' , ' 

• . ' - ■ - • • • .1 

Regilirai^g the lack of exts^nsive prpcedures for teachers over 65, the 
court foun4^* he cUs9i/ic4tion of teechera between those who are^^ afforded 
,ilicid those who are Txot a'f forded proceduraJL safegua^Hs to be discriminatory 
,oh i.ta face. The court vacated the District Court's order and remanded 
for further 'proceedings, consistent with its opinion. 



{CF. Vance v. B;;^dley, 59 LEd 2d 171, Supra ] 



Court of Appeals --yth Circuit 
• ^ U>8. V. CITY OF CHICAGO 

573 F.2d A16 (1978) 

FACTS: The government brought an action to challenge promotion and transfer 
policiea of the city's fire department alleging discrimination against. blacks 
and Hlspanlcs.^ In promoting employees, the city used a written examination, 
efficiency ratings, and seniority • 

The District Court found that the methods employed resulted in adverse impact on 
bla<^Ks but that the methods were job related • Nevertheless, the Court ordered 
that the city 1) apply Che EEOC Guidelines regarding efficiency ratings 2) 
furnish a validation study for promotions and conform to EEOC'e selection 
guidelines and 3) post vacancies* » * V 

ISSUE ; Were the defendant's procedures Job related? 

DISCUSS ION : The Court of Appeals distinguishing the facts of Washing tpy v^ Davi s 
which applied to cases brought under the Constitution and the facts of the cape 
|at hand, held that intent was not necessary to establisft a violation of Title-^II 
under the 1972 Amendments applicable to State and local governments. Thei Court 
pointed out that the pis'trict Courts failed to make a proper finding of fact as 
to whether a prima facie of discrimination had been established* Assuming that 
such a case had been established, the d«fF)andant . asserted that its procedures 
regarding the 1973 examination for Captaan were content valid* The Court how- 
ever, found that the District Cou^t had failed to make findings as to 'whether 
the examiij^atlon tested "all\or nearly all important parts of the Job" as 
required by APA Standards. Opining that it was"^ not enough that various functions 
of- ^he Captain position class were tested, the Court held that there must be a 
correlation between the importance of the Job function as determined by an analysis 
and the weight given to each function on the examinatjoiu Without this the Court 
founid that a 4?termin«0^on coul<^^not' be made as to wfeetner the exam was content 
valid. ' y 

\ 

Regarding the 1%9 Engineer examination and the 1970/ Lieutenant examinations, the 
defendaht interposed a defense that they jmre crl*»i^on related l^e.^that there 
was a Qorrelatlon with identifiable driterla which indicated sutcessf^l Job per--' 
fopnance* JThe record show?8|P|pii|;;Jt]^^ used 1) pre-existing efficiency 

ratings, 2) candl^date ef f Iclency ratlngsV and 3) ratings given in drill tests. The 
Coiirt noted that these measures were not in accord with EEOC Guideli^ies which 
require a correlation between test scores and important elements **A>r which 
candidates are being evaluated/* Here performance at the lowet level i^s tested 
rather;, than for the Job which wAs sought* The tjourt found that a, correlation 
was required with post-^promotion efficiency ratings. * .■ 



11,7 



la addition, tfte Court found no showing that drill test score* raeaoure relevnnt 
aspecta of job performance in the job sought and failed to pr<»dict performance. 
The Court held that the District Court, in finding job relatedne«», while conQeding 
non-compliance with the applicable EEOC Guidelines, did not jiVe such non-com- 
pliance sufficient weight. The Court of Appeals held that th« Guidelines are 
'entitled t<5 considerable deference as an administrative interpretation of Title 
VII and that compliance was generally required unless "cogent" reasons exist for 
non-compliance. EKOC s methods qf validation were not the only ones which a court 
may reCogrt-ite but the defendant ' sburden y/ould be much heavier if another method 
were employed,\ The Court held that on remand, the District Court must determine 
if this heavy burden of proof had been met and the defendant must make a strong 
showing that its criterion studies are predictive of successful performance in the 
jobs being tested for. 

r 

Regarding the efficiency ratings, the District Court held that statistical 
disparity without further explanation does not shift the burden to the defendant 
under Griggs if the efficiency component is job-related on its face. . The Court 
of Appeals held that facial validity does not justify use of feff icie^cy ratings. 
The Court r.ema^nded the case for a determination if the efficiency ratings employed 
-accurately predicted performance in the job in issue, 

'Although the Court agreed with the trial Court that the small number of hispanics 
' made a showing Of discrimination almost impossible, it directed that hispanics 
can be included in a remedy des\jjed to correct discrimination even if it cannot 
be shown that hispanics were vie tmlj^^d . 

■ ■ .■ ' C ' 
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Court of Appeals - 7th Circuit 
RKDMOl^ V . GAF CORPORATION 
57A P. 2d m (197S) 



FACTS : Plaintiff filed 9uit alleging inter- alia , ttjat he was dia-- 
crxmiinated againat because of hie religious 4>ractice when he was termi- 
nated. Specif'fccally*, he was charged by the elders of his religion to 
teach a religibuT^^aes on Saturday, which conflicted with* scheduled 
crvertime. The^ District Caurt found that defendant had failed to show 
any effort to reasonably ficcommodate plaintiff's religious practices 
or that ah effort to accommodate him would have caused the defendant 
ittconvenience. Accordingly, court entered judgment for the plaintiff. 

ISSUE ; What is meant by the term "religion*' as used in Title Vll'i 

DISCUSSION: The Court of Appeals noted that the 1972 amendments to 
Title 'VII defined "religion" as to include all aspects of religious 
observance and pract^ice as well as belief* The court found that Title 
^Vli protection is not limited to Si>l^atarian. practices or practices which 
are specifically mandated or prohibited l?y a tenet of the plaintiff *s 
religion* To reatrict the terms of the act to those practices which 
are mandated or prohibited by a tenet of plaintiff's religion would 
involve the court in determining not only what .are, in fact, the tenets 
of a particular religioi^ but whether or not the practice in dispute is 
or is not required by the tenet/ Such judicial determinations are 
irreconcilable with the warning of the Supreme Court that it is no 
business of the courts td^say what is a religious practice or activity. 
The court concluded that conduct which is religiously motivated, i.e*, 
all forms and aspects of religion, however eccentric, is protected. 

The court disagreed with defendant's suggestion that because Saturdfay 
work £e£ ae is not prohibited by plaitit if f s religion, the practices 
in question are i\ot protected by Title VII* Plaintiff was sincere in 
his religio.us beliefs^ and the evidence shoved that the time of the 
^^classep which plaintiff taught was arranged by the elders of his church. 
Therefore, the practices in question are within the protection of 'all 
aspects of religipus observance aqi4 practice encompassed by Title VII.. 
Inasmuch as .the plaintiff proved a prima faci e case of discrimination, 
airid the District Court found that defeiidant Ihilad not made any effort to 
accommodate the plainti/f, its judgment was affirmed. 
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Court of Appeals - 7th Circuit 
EICIIMAN V . INDIANA STATE UNI VERSITY BOARD OF TRUSTEES 

— 5^7 jp.ia fm li^n)' 

FACTS: Plaintiff, a university faculty member who was not reappointed, 
filed suit alleging violations of Title VII and deprivation of hia 
conatitutionaLright of free apeech inter alia. Plaintiff apeci f ica.1 ly 
contended ynder Tit le VII that he ,wa8 ITscharged because he had actively 
participated in assisting a fellow faculty member who had asserted her 
Title rlghtp. 

The District Court granted defendant's motion for summary judgment.. 
Regarding Title VII, the court held that plaintiff was not a member of 
a minority, that the actions taken against him were not racial or sexual 
in nature, and that he had not filed a charge with EEOC in the firsf 
instance as was requix^^d. Regarding free speech, the District Court 
held that plaintiff ' 8 interdepartmental memoranda which were considered 
in his termination did not con8titutT|^public speech at\d were^ therefore 
not constitutionally protected. i?| 

ISSUE: (1) Did defendant violate section 704 of Title VII? (2) Was 
plaintiff's complaint under Title Vll outside of the jurisdiction of the 
District Court because of his failftre to exhaust his administrative 
remedies? (3) Were plaintiff ' s first amendment rights abridged? 

DISCUSSION: The Court of Appeals held that Title VII (sec_ti6n 704) 
clearly extends protrection to all who assist or participate in a Title 
VII matter regardless of race o'r sex. \ Plaintiff , was trying to assist .a 
fellow employee who had filed a complaitjt with EEOC and .had alleged that 
he had been discharged because of this.. Further, Title VII does not 
require that ail a prerequisite to suit tc^ individual alleging discrimi- 
natibtt must first" file a complaint witK^^EEOC Rather, the statute 
speaks of a tiharge fiUd "by or on behilf of'^a pexaon claiming to be 
"aggrieved. ' Since plaintiff was named • as a person aggrieved in the 
charge of yet , aixpther f acylty member clai,mlng retaliation for assisting 
In h.i8 colleague's Title VII action, p^intlff has met the julrlsdlc- 
tiooal prereqvkiplte for filing In ,Dlstrl<it Court. ; > - 

Regarding plaintiff 's free speeeh allegation, the court, taking note of, 
Clvhan, held that private complaints were pirotected by the IstAmendment . | 
Tliiie court remanded this allegation tp the District Court f6r a deter- 
mination of whether this was actual ly ^ ^'he cause of his dismissal and 
remanded the fltle VII allegation for frirther proceedings. 



t ■ • 
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Court of Appeals - 7th Circuit 
DAVIS v> WEIDNER 

596 F. 2d 726 ( 1979) 

... . ^ 

FACTS : Plaintiff, a non-tenured instructor at a university, filed suit 
iHTSging ^^'x discritninat ion under Title VII in ,the termination of her 
teacn^tig j^oaition. After her annual retention revirew by the senior 
faculty, her department decided not to retain her^ -Plaintiff appealed 
through university channels and subsequerft ly filed, suit^ 

The District Court dismissed plaintiff's complaint stating that McDonnell 
t>ou|;las v# Green did not apply b^^cause this was a nonret>ent ion case and 
not a failure to hire case. • v ^ 

* ' ^--^ ' • . ^ 

ISSUE: What i^ the proper burden of proof? Was plaintiff the victim 

ot discrimination? 

i. , w 

DISCUSSION : The JCourt of Appeals 'found that the DistVict Coyrt/s dis- 
tindtion regarding t|ie applicability of McBohnell Doug^las had no merit, 
in that the Supreme Court has applied it t o M i s cti arg e • c a s e s . NeVerthe- 
;\es8, the defendant atgued that in the facts of this case an additional 
requirement should be added to the McDonnell Dq^las four-part standard 
for prov'ing a prima facie case of discrimination, namely^ that plaintiff's 
rejection dia not re-eulb from a relative lack of qualifications. The, 
cout-t rejected this stating that it is more sensible to require the 
ebplbyer, inhis rebuttal, to offer bis just if ication f or his eTpployment 
decisioii than to force the plaintiff to to refute hypothetical reasons 
why th^-emplojer ini^ht have found her relatively less qualified. Estab- 
lishment of a pri^ facie case under McDonnell Douglas does not constitute 
an ultimate . finding ' of fact : — it is merely a roodlel for ordering and 
evaluating evidence concerning employment discrimination. Because plain- 
tiff proved that she was a woman qualified for her popitioi[\ whose employ- 
mejit was terminated and that subseq^uent ly, a male col league was^ retained" 
in the same position, she has proved a prima facie case. 

Nevertheless, this showing was rebutted by legitimate, nondiscriminatory 
reasons for plaintiff's nonret^ntiop, that is, budgetary constraints, 
low enrollment\ and oyersupply teachers in her field. A critical 
factor in plain^^iff's nonretentl^n, thet court found, was he^ aversion 
to teaching' in a particular type Of program which had high enrollment, 
administrative support and a ^parajte budgeting. Finding no pretext, the 
Court of Appeals affirmed the District Court s judgment of nodiscrimi- 
ifiati^n. 



Court of App«alfl - 7th Circuit 
TRAFALKT v. THOMPSON 

• i . / 

FACTS: Plaintiff filed suit chnlUnging the conotituLionality of the 
Illinois Compaleory Retirement of Judges A(*t under which a judge ifl 
iiutomaticftUy retired after the general election following his" 70th 
birthday. The District Court entered judgment for the defendant. 

The pUintiff apecifically alleged that the statute violated the Equal 
Protection Clause of the lAth Amendment by creating distinctions not 
■rationally related to the stated purpose of the act, and by creating an 
irrebuttable presumption. | ^ 

ISSUE: Does th6 statute violate the Equal Protection Clause? ^ 

DISCUSSION : Citing Massachusetts Board of Retirement v. Murgia > A27 U6 
307, and noting <th"at age is hot a suspect classification for Equal 
Protection purpbses, the Court of Appeals agreed th^t the applicable 
standard is whether the challenged^ classification is rationally related 
to a proper legislative purpose-. The court also VIoted that neither 
the right of government employment nor the right to run for elective 
office is fundamental. 

Nevertheless, the plaintiff asserted that under Murgia , the court may 
only consijier tjhose legislative purposes ;^rticulated by the statute in 
determining whetKe/ « i^tional purpose exists The court > however, 
quoted the Supreme ' Court • s language in Vance y. Bradley that 'In an 
Equal Protettion case of this type. ; . those, challenging the legislative 
judgment must convince the court that the legislative facts on which 
the classifitation is apparefttly based cg-uld not reasonably be conceived 
true by the governmental decisionmaker" and therefore, is not limited 
to the legislative purposes articulated by the statute* -^e court quoted 
t^e statement of the Illinois Legi^jlative Council that-"... a^m«ndatory 
ifetirement e^t age 70 will tend to insure a wore vigorous judiciary..." 
|\and found that this basis was not irraftional 'because it wa«f not used for 
other State offices. The court held that the legislature could rationally 




which demqg[»atr«l;ed -, an a8$09i«tion between aging and diminution of in- 
tellectual fjfculties. The court Qoncluded that th^ fact that there *r« 
oth*ir methods 'for evaluating performance doe? not render .thisv system 



unconstitutional. 

■ - . • ■ , y 

Regarding plaintiff '» claim that an irrebutt/ible presumptiott had been 
^Itii.l^Uahed, doiirt: held t.Kat th^ weight --of the case law treated 

the concept «» (jd^xUnsiv^ vith Equal Protection. Accordingly, if- a 
•tatutory classiticdtion is not suspect, itfe policy is rationally re- 
lated to a legitimate state purpose and thus satisfies Equal Protection 
requirements » it does not create an irrebuttable presumption. ^ ^ 

The Court affirmed, t^a judgment ot the District Court, ' 



Court of Appeals - 7th Circuit 
^ BAYLOR V. PHILIPS INDUSTRIES 

19 FEP 177 (lf>79) ■ ' - 

FACTS : Plaintiff, J| -woman^ waa Employed ad a ^f^rehquse foreman and 
performed sybstantially the aame work that had* been done by tine man 
* who preceded her in the position, Piaintifl, hoVever, Earned a con- 
siderably lower salary. Subsequently, after re^turning from n period 
of extended sick leave> plaintiff was dipoharged and a man was hired 
to replace her*, lie was paid a higher salary than plaintiff for per^ 
forming the same duties although there was no evidence th^t he was 
mor^ qualifi%d than plaintiff or had any more seniority* There was 
evidence that several male^ employeea^Hincluding plaintiff's succesjsor, 
had taken extended medical leave without being replaced, 

plaintiff filed suit under Title VII alleginlj that she was Unlawfully 
discrii^inated against regarding wages, and was ultimately discharged 
bep^u^e of hfer sex. The District Court agreed and awarded damag(^s. 

ISSUE : l) Was a violation of Titlp VII proved in this case? ' 

' 2) Was t^ie * District Courtis rfem^dial relief appr<5pr;Late? 

DISCUSSION : The Coirft of Appeals found that under the » standards Set 
£prth by ^he Supreme Court in Furnco y / Waters y plaintiff had met the 
initial butden ^oT establial)ing a prima ^facie tfase of diajMrate treat- 
ment by furnishing evidence of a ^wage dif ferenti^al based onNpex as well 
as evidence shpwing that ahe Aid per fttrflaed* hei; job better than her 
malQ predecessor or suciQ^e)?8or ♦ The court did not- credit defendant's 
attempt to prove that plaintiff ' s dismidsali||^was legitimately baaed on 
her, extended use of sicU^ Ifeaver inasmuch as males who had ^ taken aimilar 
"^^l^eavjes of absence had not been discharged , Having-^reje'dt^d all allegedly 
" legitimate reasons pro':l^erred for th6 c(^isoharge, the courts citing Furnco, 
conciudedf that it is more likely tl\an not that defendant ' a decision was 
baaed on impermissible consideratiorts , namely, plaintiff's sex. 

The court helcj tKat a plaintiff' s djamisige^ are determined by measuring the 
diJfferenca^i)%tVeen \,a|ptual earnings for the period in quejstuion and those 
lil^ich aheJ?9Uld haA^^ earned but for the di9criminat;ion. Here, plaintiff 
estab.liak«4 ^^conomic loaa due ^t^ lower salary but the , Evidence does 

no't establish loss of ^ncoiae aB\a reaul^t of her discharge ^slnrce it is 
Act clear how mirch she iea^ned after leaving defeijdant's employ. 

* ■ ■ 

Accordingly, the court «if firmed the findings of sex' discrimination but 
i;emAnded the erase? foy el^ari CiciStiph of the basis for* assessing damages ,. 



Court of Appeals - 8th Circuit 
CARTER V , GALLAGHER 

PACTS i Plaintiffs instituftred thiV class action suit on behalf of tninority 
groups seeking injunctive relief from alleged discriminatory hiring 
practices of the fire department of the City of Minneapolis under 
U^S,C, 1981, 1983, The District Court had granted relief to the plain- 
tiffs, whieh included awarding absolute pref-^ence to minorities until 
20 such persons were hired^ Defendant^ appealed on iihe grounds that 
substantial evidence was lacking to suppdVt a finding of discrimination, ^ 
the Court deprived t?he City civi 1 service commissioii of its discretionary 
power under local, law, and the Court erred in granting absolute minority 
preference in hiring. • 

ISJSUE: (1) fiid plaintiffs establish a prima facie case of discrimination? 
(2) Was the lowfer Court justified in awarding " an absolute minority 
preference in hiring? ^ i 

♦ * . - 

DISCUSSION : The Court of ^Appeals found that the evidence shows that 
thet;^e wer^ no ^minority firefighters in the 535 member department which 
is locat'ed in a city with a^6.4{* pe^rcent minority population. The' 
court cone Itided. that this is sufficient to establish plalntidSf^s prima 
»facie case that defendant * 8 hiring practices^re discriminatory 4 Although 
plaintiff did not prove' a ^dlscriniinatory intent , such proof is^not a 
requirement under 42 tJ,S.C, 1S81, 1983. 

The tourt of Appeals panel concluded^that an absolute prefc^rence for 
minorities violates the Const ttuti^n and the intent of VII of the 

Civil RiglTts Set of 1964. The court held that 1981 W>8eribes any 
-discriKninatlpn in employment based on race even though defiandant Aay 
haye been guilty of overt discrimination in the paatt Solutions for 
minorities who* were the objects of past di scrimination lare^f ound in 
oJbf5e"ctive hiring procedures. ' ^ " ■ 

xThe Goutt of App?^la "sitting en banc reversed in part the. panaris con-/ 
elusion^ Noti,ng that an absolute prefet^ence vio'lates the co!i8;H€utional 
rights of qualifie^d wrhite applicants, tffe ;pourt decided^t^t 
to^radiq4te the ft^fecte of pa$C discrimination, a courf^as the. power 
to orde^r affirmative action. Therefore, a court has the power to order 
the hiring of ^20 qttalified minorities as long as this does not deny the 
const i*tutional, rights of others* . In ligR^ of the oircumstart^es of the 
cai<^y the Court of Appeals ordered that minority persdns'^be ihired on a 
I to Z^rttio until 20 qualifi^^, minority petsons ^J^re hiredi^; ^ 
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Court of Appeals - 8th Circuit 
GREEN V. MISSOURI PACIFIC RAILROAD (;QMPANY 
513 F.2d 1290 (1975). 



FACTS: Plaititiff applied for eraployment as a clerk at defendant's main 
officii in 1970. He waa later informed that he could not be employed 
because he had 'been convicted and served 21month8 in prison for refusing 
mi litary ipduction^ Defendant's policy is not to hire anyone convicted 
of crimes other than minor traf?ic offenses* In fact, jpfior to 1972^ 
defendant alao iiive8tigate4 arrest records, but halted that practice after 
the deciaion in Gregory Litton Systems, Inc. , A72 F.2d 631 (CA 9 1972)* 

ISSUE : Is defendant *s refusal to hire anyone with conviction records 
discriminat ion against blacks in violation of Title VII of the Civil 
Rights Act of 1964? . ' - 

PtSCOSS^y^ Overturnlng the District Court decision, the Court of Appeals^ 
f6un<l that plaintiff established a prima facie case by showing statis- 
tically that defendant's policy resulted in a rejection rate for black^^ >w 
two and one-half times that of whites. Even though arf employment practice 
in question is facially neutral, if plaintiff establishes a prima facie 
case by proving a disproportionate impact on minorities, the burden of 
coming forth with additional evidence shifts to the employer. 

The court held that defendant failed to justify its employment practice 
"^of^^^ absolute disqualification for a ^conviction record as a business 
necessity^ Rather than basing an employment decision on past conduct 
that may be so r.emote in time and have little significance^ in relation 
to particular job requirements, conviction' records should be judged on 
^ an itidividual basiir in order to determine whether qualilfication is 
justified* 




Court of Appeals - 8th Circuit » 
MKYER V . MISSOURI STATE HIGHWAY COMMISSIO N 

'wryTWWTTwny 



FACTS : Plaintiff, a toll collector, brought an action under Title VII 
arli^ing that her 'employer discriminate^ against her because of sex 
in lulling to promote her and in failing to consider hter for relocation 
to another job wh^ii >ier job terminated. Her suit was predicated on 
a diaparate treatment theory under McDonnell Doug lag Creen , The 
District Court ^tered judgment for the defendant. ^ 

ISSUE I t)id the District Court properly evaluate the evidence under the 
test set forth in McDonnell Douglas v, Greei\ ? 

lyiSCUSSION : The Court; of Appeals held that promotion and job relocation are 
siiKf f icienbly analogous to selection to permit use of the four part 
^ McDonneJ.1 vJPouglas test for proving a prinia facie caae^of discrimination* ^ 

Regarding the issue of promotion, the court upheld as not clearly erron-- 
; feous the District Courh^ s findings that plaintiff was not promoted ^because 

she lacked th^ respect of her co-^-workers and did not respond adequately 
• in an emergency. 

Regarding the issue of relocation, the District Court had found that com- 
plainant had no pi'ior' experience with handling light equipment., and 
that on her applicaVi^n shf had expressed a preference r/or daytime 
' working hours, -inasmi/ch as the job to which plaintiff wished to be 
relocated involved night hours and experience with such equipment, the 
District Court found no discriminatiot^. 

The C<?urt of Appeals stated that the application form called only for 
genernl information d^nd that plaintiff's preference for daytime ho^irs* 
was just that and did not. exclude working niglit hours. Plaintiff was 
not required to prove, as* the District Court maintained, that the de-* 
fendant did not looJh^at her application objectivtely since only disparate 
treatment jhust be shown. The court also ra^ade reference to statistical 
evidence thlt 159 men but no women were relocated to the kind of position 
that plaintiff sought and that 10 of 15 men from her prior job location 
were int;erviewed, and that sonie of them had less evident qualifications 
than plai!ntiff . Finding' that the defendant oaly offered rebuttal evidence 
on the' issue of qualification, the court found /that the defendant did 
not carry its burdej^ Accordingly, the Court of Appeals (2-1) reversed 
the District Court on this issue, ' * ■ 
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COURT OF APPEALS -8th CIRCUIT 
MOSBY V. WEBSTE R COLLEGE 

'563 F- 2d ^ 901 (1 977) 



FACTS t Plaintiff, a black, brough\ an action under 42 USC f^81 and Title VII 
alleging 'thaff bet employer dijlecrlAlnated against her on the basis of race by 
declining to r«new her teaching contract and In refusing to promote h^r to the 
position of f ul'l prof esflor . The oollege denied her promotion ]^ecsuse her t^^Qhlng 
perfonttance^T&, les© than extraordinary (thi a was a requirement for a promotion 
to the po^tl(]fti of foil professor) • She was aubsequently evaluated for contract 
renetfral bnaed on negative recommendations of the department head and the 
under^radui&ti^'dean, her contract waa not renewed • At trial, plaintiff tried to 
show that Her termination was handled differently by the college than those of 
whiiea and introduced statistical evidence designed to show racially dlscrlmina^ 
tory animus* ' ^' 

Th^ District Court entered "judgment fot the defendant holding that ^a ;valld,non-' 
dls^jrlmlniatory reason had been set fourth 

ISSUlE : Didi the District Court err in not addressing the matter of prima facie 
cases In copicluding that the evidence, taken as a whole, showed the college 
actions to haye been non'-d'iscrlmlnatory? ' M 

P^SCUSSION t The Court of Appeals held that lA a Title VII action the defirflRiant 
may either 1) refute the exls tehee of a prima facie case by Rowing that* the fa^>^ 
upon which the Inference of discrimination Is^ prediaated|Hre non-existent or 2) 
may show a legitimate reason, thus rebutting the inference of discrimination. 
In the ev«tnt that^^the defendant carries his burden,' the plaintiff must be allowed 
to $how that \*uM^Jfendant'8 acjtlpns were pretextual in nafute* Th^ District 
Coujrt relied oii defendant's demonstration of a legitimate, non-dlscrlminatory 
excuse for its actions in rendering its Judgment?*. The Court of Appeals agreed 
that the reasons se^t- forth 4?y the college (negative statements by students, 
refusal to accept Advisees, unwillingness to teach specie^ education c^^r8es 
inter alia ) constjJtuted good cause for dismissal and that the -college's actions 
h)ad not been shown to be pretextualt Xn view of thls^ the Court found it ynnces- 
9ary |:o dj&cide tpe issue prima facie case inasmuch as its exlstencl can be 
as sunned for purpofdes of deciding the case. Accordingly, the judgment of th€l 
District Court was affirmed. 



Court of App««lB -8th Circuit ^ 
^ ' HUSTON V, AUTO VORKERS LOCAL 93 

559 F. 2d 477 (1977) 

/ 

FACTS X Plaintiff we an aseeilibly line employee and wae a Tuembe*: of defendant 
union* While employed at the plants plaintiff Joined a church wHlch prohibj^ted 
its members from working sundown Friday until sundown on Saturday, Plaintiff 
began observing this tenet . There were two shifts^ at the plant, the second of 
which extended into nighttime hours* Shift preference as envinciat^d In the 
collective bargaining agreement was baaed on aenlorlty and the second shift wa^ 
preferred by fewer lamployees* Plaintiff did not have enough eeny>rlty to choose 
the daytime s^'hift and absented himself from work on Friday ^en;tng8 to the 
extent that working hours conflicted with -his Sabbath observance • 

Plaintiff was discharged and filed a grievance with the union which was disposed 
of when the company and the union agreed to clear plaintiffs record if there 
were no further violations in six months. The company, on its own initiative, 
assigned plalntifif to the first shift but employee compjulnte caused the union 
to request that he be assigned to the second ahlft. When the company acceded to 
the union's deWnd, "plaintiff pcjHslsted in being al>8ent during Sabbath hours 
and was ultima ttely discharged • ^ , 

Plaintiff filed suit against the union alleging that the company had accommodated 
Wl^rellgious belief 9 but thqit the- union had interfered to his detriment . 

The Dlsttlct fcourt granted Judgment to the defendant, 

ISSUE : Were the union's actions in this case unlawful? ^ 

DISCUSSION I The Court '(vf Appeals held that both he/ union and management had 
made,, attempts to accommodate plaintiff *s rellgloup belief s* •*Glvetvthe postu- 
late\f a seniority system, a statutory obligation to accommodate religious needs 
does not supercede the contractual seniority rights of other employees.'* The 
court f <mnd no evidence of discrimination In that plaintiff was af filH^d the 
same rights as otl^er eniployees regarding fthlft preference. The emplolrer could 
not take st^s to accommodate him without viol^a ting tfva collectlvie hiirgalning 
agreements cjtlng TWA^Vt.Hardlsont the court held that to grant pla^tlff/a pre- 
ference wou^d be tantamount to reducing thA right of other employees mo did not 
ahare plaintiff 's religious belief s. The court found that it would bemomolous 
to require a union tQ do that whlch/ynder Hardlson Is not required of an employer # 
The Court of Appeals accordingly affirmed the judgment of (the District Court. 
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Appeals -^th Circuit 
V. OZARK AIRLINK8 



lit und«Y Title 



F A CTS ? PUint;lff filed suit uadfiV Title VII ch^Uengitig defendant's 
S^T^ mlnirauni height requireraent for pilots as discriminatory. The District 
Court found that plaintiff had^ established a prima facie case of sex 
discrimination based on sjta^lstlcs showing dl sparate irapact , but that 
defendant had established business necessity. 

ISSUE D ^ Was plaintiff's pri^'a facie case of discrimination rebutted? 

DISCUSSION : The Court of Appeals found that the evidence demonstrated 
that an Individual's capacity to operate all of the Instruments In the 
cockpit and reach t*he design eye reference point Is dependettt upon an 
Individual's helght and Is essential to the safe and efficient operation 
of an airplane. Plaintiff afgued that a minimum height requlremeivt had 
not been sufficiently validated in accord with KIOC's Guidelines. The 
court responded that when a ^ob clearly requires a higher degree of 
skills and the economic and human risks Involved In hiring an ulqualifled 
applicant are greats the employer bears a lighter burden to' show that 
his employment criteria are job related. The judgment of the District 
Court was affirmed* 



Court of Appeals - 8th Circuit 
FIREFIGHTERS INSTITU TE v. CITY OF ST. LOlUS 

5fiS F. id lis 



\ 



FACTS t Plaintiffs alleged Taclal discrimination against blacks under 
42 use 1961, 1983 and Title VII in the hiring and proniotlon of f^ersonnel 
in the Fire Department and challenged the existence of racially segregated 
eating arrangements in thfe fdrehouses* The District Court found ithat 
the examination used for the entry level position firefighter had dis- 
parate impact on blacks and was not validated* The court ordered the 
defendant to attempt to achieve a 50 percejyt hiring ratio of" blacks 
fois^the next 5 years. In all other respects the court entered Judgment 
for (the defendants.' Neither party appealed regarding the firefighter 
examinatipn but did appeal from the decision insofar as it concerned 
promotional examinations and maintenance of segregated eating facilities. 

The Court of Appeals found that the examination used for promotion to the 
position class of FJLe^ Captain had a disparate ^ impact on blacks and 
was not sufficiently/job related to justify its use • The court remanded 
the case with directions that the District Court maintain Jurisdiction 
until a valid examination Is devised and approved by the court* The 
Court of Appeals also found that the Maintenance of segregated eating 
facilities in the f irehouse violated Title VII, 

on rem^^nd, the District Court permanently enjoined the use of the 
captain* s examination results ^and enjoined th>i defendant ;s£rj()m making 
any permanent appointments to the position class of captain^ unless 
ma<le on the basis of a valid exapination, unldVs 50 percent of such 
vacancies were filled by qualified blacks. Bladk^ who h<A passed the 
Invalid test were to be deemed qualified. Thej defendant wks directed 
to promulgate regulations to prohibit segregated.y4ating fa<:il)lties'1 

^Disappointed with ifitransigence of all parties in carrying out Its 
directives, the* District Court subsequently rescinded its order and 
l^ibstituted a decree requiring formulation of a, racially identified 
list pf firefighters who have served -for mote than five years dn that 
capacity. The black f iref ighters-yith th^ most seniority were to be 
offered the opportunity to be evaluated by a technique which uses 
Individual and |roup exercises to simulate Job respimQibilities wl>ile 

nq^^ei^sprs rat;0 a oandidate's performance. The- candidate receiving fhe 
higher score was to oe proinoted regardless of race. The one not promoted 
wa| to cV>mpeta^wlth^he black and white candidates ^^th the next highest 
seniority andf so ^ J 

T Was thV4)l8trict Cpurt'e remedial relief proper? ' ^ 
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PISCDSSIO^i r Plaintiff argued on appeal that the action was inadequate 
in that the order failed to guarantee the promotion oi any blacks and 
< f requested impoflition of a 30 percent racial promotional goal aer set 

forth in the District Courtis ini t ial * decree , The Oourt of Appeals 
noted that in Bakke, the Supreme Court. approved of. the use of racial 
preference as a means of remedying constitutional or statutory violations 
re9ulting in identified race based injuries to individuals held entitled 
to the preference. The court rejected the defendant's contention that 
preferential treatment is unavai 1 abl e because there is no evidence that 
, * any speci fic black candidate would have been promoted but for the invalid 

.test, citing Tfeamaters and Franks . Although District Courts have broad 
equitable power to fashion re^lief ; they have the duty to render a decree 
which will so, far as possible eliminate the effects of discrimination. The 
court, finding that reinstatement of the District Court's decree encom- 
passing a 50 percent racial goal was insufficient, ordered thft immediate 
promotion of those black firefighters who were clearly qualified. The 
District Court in ^its discretion was also permitted to promote the 
white firefighters who were qualified. Additional promotions shoulji be 
made using the "assessor" technique outlin«d^i^\ the District Courtis 
second decrej^> Assignments to aating captain positions must reflect 
a 50 percent black ratio pending development of a valid examination. 

Recognizing that the affirmative relief ordered m^y impinge on the justi- 
fied expectations of both black and white firefighters who are as well 
qualified as Ifchbse whose promotions were ordered, the court noted that 



continuing inaction will serve neither to vindicate the rightj5 of those 
black firefighters victimized by discrimination nor give the public 
the fire protection they deserve, 

Th% case was remanded to the District Court for further proceedings as 
Outlined above. 
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Court of Appeals - 8th Circuit 
EEOC V. CONTOUR jCHA IR LOUNGE 

596 P.5<l m (ly^i.) 



FACTS: EEOtC sought enforcement of a. conciliation agreement undertaken with 
dlefendant following investigation of p complaint of dipcrimination by an 
employee. Defendant filed a counterclaim seeking an adjudication that 
t-he conciliation agreement was unenforceable as involving reverse dis- 
crimination. The agreement in question provided that defendant would 
hire one black for every white appointee during the life of the agree- 
ment» and to use its best efforts to increase black employment in job 
classifications in which blacks had not, been assigned or where they were 
statistically underrepresented . In entering the agreement, the parties 
stipOlated Jthat in signirtg the agreement, defendant did not admit that- 
it had been guilty of prohibited discrimination. 

ISSUE: Is the conciliation agreeraant enforceable? 

DiSCUSSiON ; The court held that the power. of the District Courts to 
order affirmative action in Title VII suits was broadened substantially 
when Congress adopted the Equal Employment Opportunity Act of 1972. Since 
the passage of that Act, affirmative action programs mandated by the 
Distirict Courts - have at times required that preferential treatment be 
awarded to members of minority groups- Such programs, which often 
irtvolve quotas, feave not only beep ordered by the courts but have been 
agreed upon voluntarily. In view of the uncertalnCy pf "the <}uota issue 
due to the pend^incy of Weber before the "Supreme Court, the court de- 
clined to hold such programs unconstitution^il or illegal £^ ^ 
adhered to its established position that such programs are valid at 
least where actual racial discrimination in an employment situatiop 
has be,en shown. 



discrimination was madetoEEOC by an employee; (2) an investigation by 
EEOC had. found reasonable cause'' to believe that the complaining party 
had been subjected to facial discrimination; 3) underlying findings that 
fo some extent blacks as a class had been discriminated against had been 
m«d©} and (A) later negotiations between EEOC and defendant had taken 
plaeei Had defendant refused to enter into the agreement, suit might 
have beeii filed empowering the District Court to order affirmative action 
if the facts so warranted. In >the circumstances of this case, the 
court held that the conciliation agreement was enforceable. 
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Court of Appcalo -8th Circuit 
WREN v^T.l,M,E, - D,C, INC. 



FACTS t Plaintiff ^as an employee of a trucking firm which vas subject 
to a union contract ^incorporating a seniority system. Under the systeih, 
drivers, according to their seniority, were entitled to bid for sft 
schedule runs which entailed i nter alia regular days off. Those who 
were unable to secure schedule runs were placed on the "extra board" 
which me^nt that they had to be available for call twice daily. The 
extra bqaird was also subject to seniority and thpse drivers with most 
seniority were called first and were permitted to decline the run but 
ohly if Vio driver with Ipsa seniority were available* A driver was 
petmiWred to decline a run for sickness, overwork (more thqn 70 hours 
of driving ^n 8 days), or excused ab'sences secured in advance. 

Plaintiff joined a religious group under whose tenets work was not 
permitted from sundown Friday until sundown Saturday ♦ Plaintiff drove 
on the Sabbath on rare occasions when that was required* However, to 
cure the company-s financial problems, management reduced the number 
of drivers, resulting in plaint i ff a being asked to drive onhis Sabbath 
more frequently. Plaintiff askf?d to be excused during these periods 
and the company responded, that failure to drive a shift would lead, 
to disciplinary action, including dischai^e, Plaintiff avoided Sabbath 
woiTc by scheduling doctor appointments, and calling in sick, among other 
things^ He was initially warned about -theae actions and Was subse- 
quently discharged. He then filed suit und^r Title Ull alleging 

religious discrimination. ' / 

* ' ( 

ISSUE : Did the employer make sufficient efforts to accommodate plaintif f ' s 
religious beliefs? 

DISCUSSION : THe Court of Appeals held that although the company did 
not bend over bac^ards to accommodate the plaintiff, it was not required 
to bear more than de minimus cost in effecting an accommodation. Such 
costs would include contribution to insurance and pension funds and 
costs of locating replacement drivers as well as costs resulting from 
delays and cancellationa of runs when replacement drivers were not 
timely available « Further, the court found that to accommodate plaintif f 
would depjrive the otHer employees bf their cont^ractual seniority rights. 
The holding <?f the Distiiict Court was , acfcordingly, affirmed. 
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Court of Appeals - 9th ^)iircuit 

' FOUNT AIN v« :,gAFEWAY 8T0IIES . ^ 

,^ — mTjnsrmm 

FA'CTSl Plaintiff was discharged for failure to wear a tie at wprk. 
flmied suit alleging that defendant's action constituted sexdiscrimi- 
nation under Title VII. The record showed th^t previously, f<jmale 
employees wore pantl» instead of skirts in violation of the applicable 
dress cod^ Defendant amended its regulations to reflect the women a 
preference without imposing sanctions. Further plaintiff, had prevxoysly 
^ prote8~ted a regulation requiring haircuts to be ab6ve thfe collar Und 
defendant modified its code to accommodate plaintiff's preference. 

The District Court rendered sOmmary judgment for defendants. 

ISSUE: Did the defendant ' s conduct constitute sex discrimination under 
Title yil. ^ 

DISCUSSION : "Oie Court of Appeals found that under Title VII, regula- 
t ions which require male employees to conform to diMerent grboming 
standards than female employees is not sex discriminfeion .within the 
meaning of Title VII. Responding to plaintiff's argument that even if 
this is the case, the unequal enforcement of different dress codes 
does violate Title VII, ihe court found that plaintiff's own experience 
regarding hair length proved otherwise. 

The poMrt continued that once it is coix^luded that defendant can >romul- 
^ate different regulations for the two sexes it follows that it may 
modify them in accord with its judgment regarding desirable dress and 
grooming standards. The power to amend regulations for one sex in- 
dependent of any action regarding the regulation concerning the other 
sex flows di^rectly from the employe^c's pow6r to promulgate dress regn- 
• lations that were mot overly burdensdme yet served to extend a beneficial 

image of the company. 
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Court 40 f Appeals - 9th Circuit 
HOLLOWAY V. ARTHUR ANDERSEN & COMPANY 
566 F. 2d. 659 (1^77) 

FACTS j PUintiff, a trune^exual, filed auit claiming th>fe^ dai«ndant dia-- 
criminated againat her because of her sex in discharging her and thus, 
.violated Title VII, The District Court dismissed the claim for lack 
.of subject mat ter jurisdiction in that Tittle VII does not embrace trans- 
aexual diacriminjit i^n , 

ISSUE S Is discrimination beicauae of transsexuality covered by Title VII? 

DISCUSSION : Plaintiff contended on appeal that "sex" it^ synonoraous with 
*'gend(ft"* and that the latter encompasses transsexuals « Defendant cl^aimed 
that the term "sex" should be given its traditional definition. The court 
found that the clear intent of Title VII was to remedy tke economic 
disparities of wom^n as a class. The cases interpreting Title VIl s.e^; 
discrimination agree that it was intended to place wdmien on an equal 
footing vith men. Several bijlls have been introduced to amend tfhe 
Civil Rights Act to prohibit discrimination because of "sexual preference'' 
but none have been passed. Accordingly, the court concluded that the 
prohibitions against se3c discrimination contained in Title VII do not 
encompass transsexuals** , 

The plaintiff also ^ argued that if this r€>strictive interpretation op 
Ti^le VII were to be applded, it would raise lEqual Protection problems. 
The court found this argument to be without merit in that transsexuals 
at^e not n^ic^sarily a "discrete and insular minority" nor is trans*-- 
sexuality an immutable characteristic determ\ned solely by the accident 
9f birth". The vei^ com^>lexity involved in defining the term would 
prevent a determination^ that they comprises suspect class^ Therefore, 
the rational relationship tedt must b^ applied to the provisions of 
Title VII ahd it can be said^ without . question that the prohibition 
of employment discrimination between males and feimales is rationally 
related to a legitimate governmental interest. 

The dissenting justice f#und the plaintiff's allegation that she was 
di^charged^ for having* become a female under controversial circumstances 
states a claim under Titl^ VlI, 



. Count of App«fll8 - 9th Cipcu\t. 
BRYAJNT V. CALIFORNIA BREWERS ASSOCIATION 
585 F.2<} 421 (1976) Certilorari granted 



FACTS: Plaintiff challenged a 20 year old cqllective bargaining pro- 
vTsTpn w^ich defrned a permanent employee as a worker employed for at 
least 4j5 -weeka in'on^ calendar year which he alleged had "the effect of 
creating^ an all white claols of permanent employees (no black had ever 
attained permanent status) . The District Court dismissed the allegation. 

ISSUE : Ja, the challenged provCsion immupined by, 703(h)'of Title VII? 

DISCUSSION : The Court oS^peals (2-1) found the provision to be innocuous 
an its fAce and noted tha^Mue to circumstances obtaining in the industry , 
the demand for labor ia less and t^a a result, it is noWirtually^poesible 
for any teaporary worker, white or black, towock A5 weeks in one year . In 
TAamaters, the Supreme Court held that a bona fide seniority system which 
ajypiies equally to all workers and is free from intent to discriminate, is 
immunlxed under 703(h) even though it perpetuates the effects of diacrlmi- 
nation. The court however found that t'he provision in question was 
not properly perceived to be part (ft a seniority system as correctly 
defined because it lacked the fundamental copponent of^ such a -system 
name fy, that employment rights should increase as the employee's lerigth 
of service increases. Here, junior employ<jies may acquire greater benefits 
\n that the provision does not concern total time worked Or overall 
length 'Sf employment, Th«». court held that the challenged provision 
merely constituted a classification device defining temporary and per- 
manent empLpyment. Accordingly, the court concluded that the provision 
Sid not faljwithin the.protection of 703(h), that the Griggs test applied, 
^d therefore, that there was no ifequirement to prove diacriminatory 
intent'; The case was remanded to the District Court. 




Court of Appeals - 9th Circuit 
BURNS V. SOUTHERN PACIFIC TRANSPORTATION CO, 

. 585 F. U A03 (1979) ■ - 

* - J . ^ 

FACTS: Plaintiff filed suit und«rjitle VIL to enjoin defendants from discharging 
Kim tqr his refusal to pay union dues which he .claimed was in violatioja 6f his 
sincerely held" religious beliefs* The District Court held that the company and 
utlion had fulfilled their dutiips of accom^nodat i on when they offered to release 
plaintiff from his obligation to belong to the union. It found that payment of the 
dues ^uivjcKlent to a charity worked an undue hardship on tt^^uuion* 

. ISSUE: Did the (Jefendant s make a sufficient effort to accommodate plaJLntiff's 
T^e^ilgious ^ belief s and would payment of the amount of union, dues to a charity 
work an undue hardship on defendants? / ' , 

DISCUSSION : The Court of Appeals held that plaiatiff fully met his burden of 
Ij^provxng a prima facie ease of religious discrirainat ion in violation of Title VII 
by jproving that he^^d^ a bom^pi fide bi^lief that union membership^ and the pa)rment 
of union dues were contrary to the teaching,s of his religion. When he iMjprmed 
the employer and the union of thisf, the burden shifted to. them to prove that^th^y 
had made good faith efforts to accomimodate hi^^^ beliefs and that they could not 
reasonably do ^s^ without . incurring ^undue ha^^dships. 

The court found that in TWA v ♦ Hardisoij A th^^,^^upre,me Court did not define th^^ 
degree of accommodation required o3f an emj^sppret' h}Xt tW^ Title VJJLureqqires "some 
form o£. accommodation" V Regarding ur^due^ardsbH^p, the Har|3[^^ 
that th^ employee had demdh$tryated Undue hardship •where th^ accommodation re- 
quested by the employee- woijild have effect ive ly tequire,d prejEe^ent ial treatment. on 
the basis of plaintiff's religion coitiising sacrifices in th^ work schedule of 
other employees^;' The Supreme Court held .that where the costs are greater than 
de minimus ^ undue hardship is demonstrate^* * 

The Court of Appieals held that in tjhis c>a8e^ defendants made no effort Vo accommo-^ 
date plain^tif f btit foisted upon him th<& terms of the existing^ontraqt whi-ehr frfeed 

.him from union membership i f he paid the dues* The court rejected the defendants.' 
view that substitution ojf .pajrments tc^^a charity works an undue hardship as a 

-matter of law. tn this cade, defendant ^did not demonstrate that there was senti- 
tnent against' ''^fTc riders**, ji^e* , those >fho reap the benefits* of union activity 
btft vho do not lUjir '^artV Undue hardship requires mOre th^n proof 

Qjf jBO^e felipw WOTker'a comjplairtts'^a'Kout "a particular accomodation, proof of 
imposition on co-workers or disruption of tlje work routine is nHiiired.4 The court 
rejected Jthe defendants* argument that substantial financial hardship would result 
fr^rt ex?mptit« plaintiff from paying dues. The court*' found that as, a jejeiult of. 

. thij^'vapcpmrn the other union members would have, to pay an addi tioniafl 2 cent s 

^ m6nt|j^ con9tUt^ted d e minimus foss. There is no validity to the 

^ tpee!b^41^i§tt latge numbers of erai)loyee8 

4et|5arfd aimi^^^^ record showed that only 3 employees 8har^jKf(r 

plaintiff * 8 faitlw . The judgment of the Drstrict Court \^a9 reversed,. 




Court of Appea48 - 9th Circuit 
SIAS V. CITY DEM ONSTRATION AGENC Y 



FACTS : Plaintiff filed suit alleging that his discharge result ing from 
his having urged his employer to hire more Mexican-Americarf einployeea, 
violated Title VII, The District q?urt found t;hat his discharge was 
due to retaliation for hia opposition to alleged acts of discrimination 
and violated Title VII but denied reinstatement and full back payv 
Plaintiff -^pealed and defendant crosa-appealed contending that in the 
absence of a finding *of discrimination, it Was improper for the District 
Court to find a violfition of Title 'VII. 

ISSUE: Is an employee protected from .retaliation under 704(a) o£ Title 
Vlt regardless of the merits of his original, charge of discrimination? 

DISCUSSION : The Court of Appeals i^und that the "participation clause" 
^ of , title VII (concerning emplojjrees who participate in an investigation 
under Title VIZ . 704(€i) ) shielded an employee. from retaliation reg^dless 
of the merits of his^'charge of discrimitiation with th^EEOC, noting that 
the purpose of the clause is to protect employees who utilize the tools 
provided by Congress to protect hi^ rights. If the ^ailability of that 
protection were to turn on ultimat^ succeas, resort to that remedy would 
be severely chilled. 

^ The court found the "oppos'ition" clause (protecting empXoyAea who "oppose 
..^unlawful employment practices uffder Title VII) could be interjireted to 
x4pply ^nly to cases where the employer had in fact, engWed in an un- 
lawful practice but concluded that^this Koo would h^ve a chrlling effect 
and further would encourage employees to file formal' charges rather than 
to seek informal conclliatipxi. Accordingly, the court held that- where 
the employee had a reasonable bfelief that discrimination existed, oppo- 
pition id protected jteij-en if the employee turns out to be*mis.taken as 
to the actual factual situation. The court affirmed the finding of 
Retaliation. A' * ; ' < 

Regarding relief, the court conceded that the 'grafting of back P«y is 
within the discretion of the trial .court. However, given a finding of 
unlawful diseritoination, it should be denied only tox reasons wich would 
not frustrate t^he central statutory^ purposes of erad^cji^^ing discrimi-- 
-nation. While the doctrine of mitigation of damages is applicable to 
Title VII relief, the burden; of proving a failure to mitigate damages 
Is on the defendant. In /carrying. his burden We mus^^^ow that (1) the 
damage^ could have been avoided because there werffl|PLtable positions 




the issue of remedial relief. 
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Court, of Appeals - 9th CircUit 
U,S, V. LOS ANGELES ' 

H Fkp u^^ aw, 



The united States fi IfejL^^jud under Ti t le VII, the Revenue Sharing 
Act, (31 VfBC 1242) and the^aTT^^-^eets Act, alleging that the Los 
Angeles Polled Department (LAPR) en^l^ed in a pattern and practice 
of employment di scrimination against blacks, women, and Spaixish-surnaraed 
persons. The District Court en joj^^ie.d theU,S. from pursuing any adminis-- 
trative action or inveatigat ion regard ing oraployment di s^irai nation by 
LAPD, , from terminating jftnyfunTs, and from failing to grant any request 
by the city for Federal funds because of allegations of employment 
discrimination^ ^ * . 

ISSUE : Did t)ie defendant meat mi nimura standards for obt^ypning injunctive 
relief? • 

DISCUSSION ;^ The Court of Appeals noted that the Safe* Streets Act 
requires the Elrw Enforcement Assistance Administration (LEAA)s to suspend 
payment of fund^ for discriminatory conduct unless the District Court 
correctly grant€(^ preliminary relief* The defendant contended that an 
injunction was required in that the Act {42 USC 3766(b)) p.rovides that' 
LEAA is not ailthorized to "deny or discontinue a grant" because of re- 
fusal to adopt "a percentage^ ratio, quOla system, or other program to 
achieve racial ll^aplanc^ or to eliminate racial imbalance in any law 
enforcement agency/' Relying on' the- fact that suit was filed only 
after^LAPD had refused to adopt a voluntary compliance agreement setting 
goals and timetables for increasing percentages of blacks, women, and 
Spani sh-surnamed people, the defendant contended that its refusal to 
adopt a quota systejn precipitated this litigation.^ ' ^ ^ 



T^e 



court held tha^t, even if it .assumed arguendo that/the %oals and 
tiinetables constitiite a quota system, it wa,s ncjx a system prohibited 
by the Safe Streets Act becaus^ t)Tiere is not evidence ithat the system 
wa/B ^art of a "program to achieve raciinl balance" withf%the meaning of 
the statute. The court held that the phrase "program lo^chieve^ racial 
balance/' i^ a term of art referring to attempts to remeflv ratual dis- 
parities that * were not |Sr?rduced by discriminat ion* A l||aota system 
directed towards altering gender based discrimination is obviot^ly outside 
the purview of efforts ^*to acKieve racial balance/* More importantly, 
there is nothing in the record to suggest that the Federal government 
sought to remedy racial disparity not created by unlawful dis criminat ion. 
The suspension of LEAA funds wrfs the result of a breakdown in^negotiations 
precipitated by the defe^idant's refusal to abandon the use of physical 
'tests, height requirement s,'n and written tests for the selection of 

- policfe ofj^icer^^ T^i^is refusal can hardly be called a refud^l to lidopt 
^ *,'a quota system^. The court/ in a companion case ( Blake v ^ City of Los 

- Angeles ). found that , the physical test and height requirement are prima 
( pfacie violations of Tit le VII that must be just i fied by business necessi ty ♦ 

*■• » * 
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To sustain the granting of thi preliminary injunction, the burden waa 
on the defendant to demonatr^ite probablg success on the merits and the 
possibility of irreparable harm, -^he Diotrict Court made no findings 
supporting issuance of thp in>nctiiL The lose of LEAA funds cannot 
be deemed irreparable injury in the •^sence of tnoi'e convincing evidence 
(th* defendant indicate^ that the primary effecr.of, the loss of funds 
would be reassignment of certain officers participating in a program to 

^combat street gangs). Congress deliberately imposed ^n automatic sus- 
4>ensionof funding to achieve the purposes of the legislation by creating 
an additional incentive for compliance with the nondiscrimination pro- 

■ visions of the Safe Streets Act. Actions to enforce these provisions 
cannot be enjoined because defendant will be forced to expend much time 
and taxpayers' resources defending the action. 

The court.vacalNjd and remaAded under the standards s£t forth inBlakej^ 
City of ^Los Angeles . 





U.S. Court of App'eale - 9titi Circuit 

BLAKE vv City of lqs angeles 

19 FEl' lA/.i (1979) I 



FACTSi Plaintiffs brought a class action Wder Title VH;, 42 USC 
. 19837 and the I4tb Amendment, alleging s^x discrimination in theV^os 
Angeles Police Department (LAPD), Prior to July 1973, LAPO maintained 
separate gender-based Job classifications In entry level police positions . 
Men performed police patrol and could be pfomoteV through all ranks; 
women performed tasks relating to ^^owq^, children, desk duty, and admin- 
istration. They were baorred' from regular patrols and were ineligible 
for promotion above the level of sergeat^. In July 1973, LAPD abandoned 
the sex segr^gatetf Job classlficatitons and established a single entry 
level position of po:|.ice officer, Lines of protitotion were unified apd 
identified entry requirements ' were imf^sed for both men and women. 
These included a5'6'yieight requirement and a physical abilities test. 
' .Hn.l976, Vomen comprised 2.08 percent (as opposed to 2.15 percent in 
- 1973) of all sworn po8itl(?ns and 0.A8 percent of all positions j»bove 
the rank of sergeant. . , - 

The District Qourt held that defendant ' s actions before Title VIL became 
applicable to governmental agencies (March 24, 1972) did not violate 
the Equdl Protection Qlauee the 14th Amendment because it was sub- 
stantially related to and^ served the Important governmental objective 
of providing an effective police force. The court held that the dual 
classification systein in^effect b^ween the tlm^ that Title VII was 
applied to governmental bodies andjRrs abolition on July 1, 197(3, dfid not 
violate the act because Its continuation was "Justified by business 
, necessity,. Regarding post July 1, 1973, actions, the court held that 
neither Titl^ VII nor the 14th Amendment were violated because dis- 
criminatory intent was not shown. The Distij;iq^b Court gftented summary 
Judgl^^ent-^for. the defendant. ^ * . 

^ ' ' ' * . * • 

ISSUE; 1) May Title VII be constitutionally applied to State and 
local governments? f^) Did defendant 'a conduct before Title VII became 
effective violate Equal Pr^etition-? (J) ' Did defendants conduct after 
Title Vll'^ecame effective require reversal of suiimary Judgment for 
the defendants? ' ' 

DXSCUSglON ; The Court ,of Appeals noted that the District Court had 
conceded that under Griggs , a prima facie case could be established 
by a showing of disparate impact but nevertheless, held that Congress 
had no power to Impose on State and local governments anti-dlscriminatlon 
standards greater than thos.e compelled by the 14th Amendment. Accord- 
ingly, proof of discriminatory Intent would be required according to 
the District Court. The Court of Appeals re^^iSiijjted the premise that a 
\j8t^tutG^ can be no broader than! Its constitutional base holding that 
under applicable casplaw, it is enough that wfe maybe able io perceive 
a basis for the legislation in the constitutional provision. Congress 



specifically intended in amending Title VII in 1972 to 4ply the Grigge 
atandards to State and local governments! Finding that the 1972 amendment u 
were appropriat^e legislation to enforce the Equal Protection Clatse ,« were 
plainly Bdapt«sd to that end, and w,ere conaistcjiit with the letter and 
spirit of the Constitution, the court upheld Che application of Title VII 
to State and local ,governmento .\ 

Regarding the Equal Protection , challenge to l\pD' a practices before Title 
VII became eOective, the. court found that the un4i8puted evidence es- 
tablished tj[\£t LAPp used a ^nder-based system of job classification. 
The court noted thJt classification by gender must serve important gov- 
ernmental objectives and must be eubstantially related to the achievements 
of those objectives. • Administrative ease and convenience of the attempt 
to foster old notions of role typing have been held to be inconsistisnt 
objectivea to justify such, a classification. , The court stated that 
assuming arguendo that qualities oi^Mre, strength and disposition are 
substantial Vrelated to the important objective of maintiiining an ef fec- 
tive police, iV does not follow that wom^ ma^ constitutionally be 
txcluded from serving as police officers. I J must be demonstrated that 
Jomen lft<rK7the requisite size., sprength,' and disposition to do the job. 
It is.uhdilmtited' that not alj-^qniten lack the requisite tfreits to be 
effective police officers asTTprove^ byLAPD's experience after abolition 
of geJler based criteria. The District Court's conclusion that there 
haa Jo be only a substantial relationship Ijetween the rc^levant traits 
and/gender is contrary ^o Supreme Court decisions holding that archaic 
andVoverbroad genefalixations catrfiot justify statutes* employing gender 
inaccurate proxy for more>germane bases of classifi.ca<tion. The 
court held that women could notJb§ excluded unless the congruence between 
gendkr and /fJ^ssessiiwi^ of the traits is so great and the prospects of 
dev^oping more accurate proxies ^for the traits are so small that the 
gender based classification cannot be said to-be based on administrative 
ease or convenience.. The court held that exclusion of all women from 
regular police patrol duties and -from all positions above the .level 
of satgeant violate Equal Ptotex^tion. The District Court s summary 
judgment order was, accordingly, reversed. • , 

Regarding plaintlj^f's Title VII allegations, the court, citing Do^hard 
y. Rawlinsoit , found that tlie dual classification system used before 1973 
could^not; meet Title VII standards in that it had a disparate impact on 
women, --^us, ^ burden shi^f ted to the defendant to justify the use 
of these promotions after Title VII became effective. Defendant argued 
that the di/para.t;e impact was not as serious as it seemed because fewer 
women vereQntereated in polic^ work, than men. The cojirt .rejected this 
argument as irrelevant in t|hat the challenged qualifications dispropor- 
tibnately excluded women who wer.e interested enough to apply. The lack^ 
of interest itself may- be traceable to the use of selection device^ 
yhicli would disproportionately exclude women. There was no evi.dence 
that the \ise of sex aegregatei4 job ^classification was necessary to the 
0aff and efficient operaUQrt of theLAPD. The fact tfift^ the (^epart*fent 
has ■successfully functioned since the dual classification was. established 
suggests that thfe old . system was not required by compe^ing-^buAiness 
purposes.. Holding that the challenged practices dU tiot effectively 




carry out /the Hbij,eln«eei purpo^ea th©^ werfi alleged to have sejrved^ arid 
. that tha™ wereMasB (ilocriTrtinatory alternatlvea available, the court 
rfound thAt tha defendant did not cai/ry its burden of overconiing plain-^ 
tiffa' prima fjacie of discrimination under Title VII concerning' 

the period of Mafcli iK, 1972 July 1, 1973. - 

, After July \^ I973f height requirements and fyliyei^cal abillti^^a teats 
were foutid-to havji had disparate impact and 'plaintiffs, therefore, were 
found to have established a. prlnla fade case of discilminatiojh. * (87% 
ot women 5' 6" or less were excluded, tut oMy 20Z of jlen; the jphysical 
abilities tes^ served to exclude 50% of women but orily ^,6X of men.) 
The court not^d that to x:ebut a prima facie it is not enough th^^t the 
device. seXec{;s characteristics that.mayhave some rational relationship 
to job perfQtmaipce; th^ practice must be shown to be necessary tb natH 
and efficient ^ob performance to survive a Title VII challenge. Because 
the business necessity defense is very narrow, it is not easy for employ-* 
era to demonstrate the job relatedness of selection devices shoyn to be 
prima ffcJLe violations of Title VII^ Here, t;he justification fell short 
Of showiifg that requirements were so closely job related that their use 
was necessary . It is ess^^ntial that selection devices be validated^ by 
professionally acceptable methods or shown to be predictive of or s 
nlflcantly correllafced with important elements of wotk behavior wh 
compare or are relevant to the job for which the candidates are b, 
evaluated. Employers must (1) determine what important element 
work behavior are> and (?) demons^ate that selection devices are pxMf~ 
dlctlve or significantly correlated with the elements of work tjehavior 
that have been identlfie4 as important ♦ Great deference is to be given 
to EEOC* s Guidelines. Although compliance is not mandatory, jn employ- 
er's burden of justification is much heavier if the Guidelines have^ 
not been followed. 

At luost, defehdant showed some rational relationship and not business 
necessity in this case; To demonstrate busitless necessity, defendant 
would haya had to show ' that (1) subduing suspects with a minimum use 
of for^e is an Important element of job performance by police as alleged 
by defendant, .and that (2) height is so significantly correlated with 
minlmitation of force In suspect control as to be neo^s'^sary to safe 
and efficient job performance* Assuming that (1) wasjj>rav%d, defendant 
failed to demonstrate that the height requirenugnt was a business 
necessity* Specifically, the court found 4^f^nd ant ' s studies to be 
defective in that the definition of "strong force'* was v^gue and did 
'not contain ^ statistics co%e%^ng; anyone 5*6" or shorter* Plaintiff 
alrso cited standards^ showing that» height bore no relatfionship to jo> 
performance* Furt(her, the court held that plaintif/s had rfuccef^bfully 
challeiTg^d the methodology of studies concerning the physical abilities 
test* The court concluded that the fact that before 1973, defendants 
hired tlbio^sandls of males witlioufc a physical strength test suggests 

that th6 practice is not ttefcessary to Insure safe and efficient job 
performance* In reversing the District Court ' s grant of summary judge- 
ment for the .defendant'^ the Court|of Appeals noted that in Title VII, 
even If business necessity has been shown, plaintiffs me^y prevail if 



' • ■' . ' ■ y . 

they show that alternative selection devices that a^rve defendant's 
legitimate interest without discriminatory effect could have been used. 
This roust be considered by the District^ Court . / 

The Court of Appeals revenrci^d the grant of summary j;rl(dgment concerning 
all issues and remanded /o^ further proceedings^ 




' Court of Appeals - 10th Circuit 
SCHWAGER V. SUN OIL COMPAKY 
19 FEP 872 (1979) ^ 



FACTS : Plaintiff |iled auit under the Age Diecrimination in Employment 
Act / ADEA) alleging that defetf^iant's reorganization plan was ain^ftd pri- 
marily at Slder workers* In support of his claim, he, introduced statis- 
tical evidence showiitg that the average age of eHipd^yees retained as a 
result of ^he reor^attjiTiat i6n was 35 years while thewiLer age a^eo^ those 
termiuatedl^ was 45/7 years. The Di8tri9t Court found that/plaintif f ' s 
termination was based on reasohable factors other than age*^ 

ISSUE t Is theNstandard of prot)f under ADEA the same as under T^tle'VlI 
as interpreted by McDonnell Doug;las v> Green ? 

DISCUSSION^ The Court of Appeals found that the purposes and structure 
of the ADEA and Title VII are similar and cit^d decisions of pther 
circuits which applied Title VH standards to age discrimination cases, 
specifically ^he guidelines set forth in McDonnell Douglas Green . 
Thus, the^court held that •in this case, the plaii^tiff has iktablished 
a prima facie cAse by showing that he or she is (1) withtot ^he age 
group protected by the statute; (2) was doing^satisf actory work; (3) 
waf discharged in spite of this; and (4) the position^was filled by 
employees younger than plaintiff, (The court emphasized »4:hat this 
|?j;.i»naard should serve^as a guideline and is not ^to be app^lied inflexibly, 
but sljould be based on t.he facts in each^ase.) 'Onc« a ^^ima facie 
case is established, the burden of ttoing forward shifts to the defendant 
to show that reasonable factors .othferr tha^ age accounted for the termi- 
nation. Plaintiff has the ultimate burden of establishing his c^se of 
age discrimination by a preponderance of the evidence* 



blished 
over 



Applying this standard, the court held^that plaintiff had e^gfetbl 
a prima facie case in that 60" percent of his '-territory" was Taken 
by emplpyees siibstantially younger , than 45 year^ 6f a^e. The court 
proceec^ed to find that the District Court's ^conclusion tljat plaintiff 
was terminated dOe to a company reorganization without regard to age 'was 
not clearly erroneous'. Accordingly, the judgment of \:he Bistrict Court 
wa? affirmed . ^ , y 
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Court of Appeals - 10 Circuit 
KEOC V, NAVAJO REgl NINC COMPANY 



.FACTS I EEOC filed 8uit against defendant alleging »*trtonal origid^dis- 
crimin«tion \inder Titjle VII^ The record shoved that when it found that 
its^'test was not Aonsiderted valid byEEOC, it obtained another te^f and 
•ubroittedL it to OFCC , whicV had n<K validated it or^ rejected it at the time 
of the suit, Thedefendant made adjuotments to equalise the raw scores of 
Spanish surnamed appli^-cants and Anglos, resulting in less than a ^one 
percent difference in* the average scoref between these gr^pups . 



the test and 
the test as 



T]^e District Oourt issXied an injunction forbid^^ng use of tl 
awarded back pW to certain individuals although finding that 
ad jusb^d^did njbt Result in disparate impact. 

ISSUE : Was the injunction properly issued and was the finding of liability-, 
under Title VII justified?'^ 



. n 




DI8CUSSI0W : TheCourh,of Appeals stated that to prove a prima f 4^^^ ^ 
regarding a facially neutral practice^ disparaf:e impact roust be shNpwA" The 
court atarted with the prpposition that Title VII does not" impose" on an 
employer the duty to favor a minority discriminated against in the past in 
order to correct pre-Act racial imbalancea, the assumption being that non- 
diapriminatory hiring practices^ll eventually rectify racial dis-r 
paAties in tl^e employ^ populatiX. The court found that since assUining 
control of the company, defendant had hired a largef percentage of 
Spanish surnamed individuals than existed in the relevant work force. 
Although there is a disparity betye^^ Spanish surnanjed and Ang^o indi- 
viduals who have high school educations or who passed* the test before 
the racial factor adjustment is made, the court need not reflth that 
;b sue unless there is discrimination in actual nwobere hired. Hon- 
.alidtatid tests and subjective /'hiring procedures do not violate Title 
VII 3br se. Congress directed the thrust of Title VII;^ the consequences 
of ^i^oyment practices. The defendant w«8 free to in^lpose the requirements 
mentiottSd above if the result is not discrimination in fact-^ 

« 

Accordingly, since defendant hired a higher number, of Spanish b^rnamed 
employees th«p existed in the appropriate labor force, pl^t^ntiflf did not 
prove 4 prima facie case of discrimination. ThfiL^ourt reversed the 
judgment of the district Court with instructions tomssolp th^ injupction 
and vacate the awards ,of backpay. ) 
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Court o£ Appealav- 10th Circuit 
MANZANARES v. SAFEWAY STORE? 

— 553 T,u m ^nm) ^ 



FACTS: Plaintiff filed suit for irtjun<^ive ijelief^ and damages undfer 
^2 tiSC 1981 alleging difi^rimtnatiFn against Mftxlcan-^An\eri cane 'concerning 
hia diachargc and aubsequent r^inatatemeitt without seniority or back pay. 
Defendant moved for dismi^h sal of the claim of aational origin discrimi- 
nation on tl^ grounds that the protections of 4Z USC 1981 are aj^plicable 
only to race, color and alien^igc. 



the District Court granted the raotion to* dismiss finding that relief 
under 1981 is a^llublc only for discrimination based on ra<ie <^ color. 

ISSUE :^ Is plaintiff's allegation tha|4 he was discriminated against 
because he was of Mexican-American descent sufficient to permit a cause 

of action undervl?81? 

*. 

V 

DISCUSSION : The Court of Appe^als , noted that the statutory jSrovision itt 
quest iom makes no mention of race, national origin or alieaage. The only 
reference is that "all persons" shall have described tights and benefits, 
of "white citizens The measurement und^r the d^tatute is group to gr^up... 
Plaintiff's allegaj^ion that d i sc^'mi nat ion was perpetratedx^gairnst mem-- 
bers of his group^is sufficieh^ to hsve withstood a motioo to d^iscgiss* 
It is apparent that ithe group descrloed ia sufficiently ident;i f iable 
to permit compariawni to ^JAnglos"* The court concluded after reviewing 
the applicable cas* law/that it can be concluded that 1981 is directed 
pl^imarily to racial dL^criminat ion but. is not limi^d t<|^the .technical 
or restrict ive meaninc/ of the word "rate/* The court, accordingly, re- 
versed the ifi5^li\ent /of the District Court and remanded fot further 
proceeding sTf"^ 




Court of Appeals - 10th Circuit 
RUTHERFORJi v. AMERICAN BANK OF COMMERCE 

V *565 S-ylcl Ufii (1'577) 

FACTS; Plaintiff filed suit againet her former employer "Under Tit le VII 
alleging retaliation in that 'it irnf ormed^^ a prospective employer that' 
ehe had filed a discrimination suft after she had i^-eoigncd. TheDiatrict 
Court entered judgment for the defendant^ 

\ 

I$SUE: Does Title VII protecjt ^former eraplayees against retaliation? 

DISCUSSION ; The Court of Appeal^found thift the defendant acted in a 
spirit of retaliation, Defe^iimt claimed on appeal that Title VII. 
did ow>t apply in that at th^|^irime of allegedly discriminatory actiop, 



9i:^iintiff was ^ longer an employee* The court rejected thia argu^^ent 
on the grounds that such a narrow interpretation was not justified by 
the Act*s legislative history and that a statute which is remedial 
in nature, should be liberally construed. The ^prohibition is far from 
remof:te and speculative because it is a fact of business liffe that 
employers almost invaif^iably require references from previous employers. 

The judgment of the District Court was reversed. 
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Cout-t of Appeals - D.C, Circuit 
DAY v\ MATHEWS 
530 F.2d 1083 (1976) 



FACtS i The plaintiff, a gov,ernment ^empl^yee, filed suit in District 
Court un<^er Title VII, The court held^that plaintiff had been dis- 
criminated againet. . The court granted plaintiff retroactive promotion 
with back pay discounting the defendant's argument that even absent 
the difli crimination plaintiff would not have been promoted. The court 
found this "buf; for" test inappropriate to carry out the purposes of 

Title VII ♦ / . 

/ 

ISSUE : What is the appropriate relief i n a Title VII ^ase involving 
government employeeaZ / j - ' * 

/ 

'discussion t The ^rt of Appeals held that the atarute makca cleAr 
that retroactive promotion /and >acK pay are available only when the 
^ployee wou^d bin^e recieve4 the promotiotv had he not been th^ victim 
of diacrin^Ji^^ It ia plain from the caae lav that the purpose of 

« back p^TfVard ia to "mate the plaintiff vhole'* that'ia, to restore 
him to the position be vould have occupiej! but for the discrimination* 
Therefore, unless the tourt finds that plaintiff would have been promote^, 
retroactive promo tfon and back pay is inappr|tariate relief* In remanding 
the case for a determination of whether plainrif f would have been promoted 
absent the discriminaunry q^onduct, the Court of Appeals held that ^n 
auch^a case, the defetWant must prove by clear and convincing evidence 
that plaintiff *8 qualifications were such that he could not in any event 
have been selected. This burden is proper because it is equitable that 
any uncertainty be resolved againat the party whbse action gave rise 
to the problem, * J 




nJ. OF Apfpeals - D,C, Circuit 

^ BARNES V , COSTLE 



561 2d, 983 (\Jj^7) 



FACT|: Plaintiff, a wom^n, fil^d auit ^leg^ that shortly after the cororoence^ 
ment of her emjp'lc^jjsB^nl! at^Tederal agency, the director oj her division requested 
sexual favors sucrr^s the participation in social activities after wrking hours 
^ind the suggestion that an "affair" would enhance her coneer* Plai nt i f f al leged 
that as a result of K^t haying rebuffed his advances, the director began a 
campaign to belittle and harass her, to strip her of job duties culmunating 
in the decision, (j^* abolish her pos-ition. She charged that these actions 
would nat have occurred but for her sex* 

The District Court granted summary judgment for the defendant, opining that 
plaintiff's allegations wejpe^not ' encompassed by Title VII. "Tj^e substance 
of (appellant ' i) complaitj^t is that she was discriminated againat, not-becauae 
she was a woman, but because she refused to engaged (sic) in a sexual affair 
with her supervi eor ♦ - This is a controversy underpinned b;^ the subtleties 
of an inl^^grtttoniouQ sexual relationahip, , .it does Viof evidence an arbitrary 
barrier 'to. continued employment based On ,,.sex," 

ISSUE : DO th* circumstances in»ia oase present an allegation of sex discrimi-- 
nation cogni«:able under Title -VHT "^^ — ' ■ 

DISCUSSXOW t The Court of Upi^ls ^und that the 1972 amendmenta to Xi^Xe VII 
extended the $ame guamnteei^j^ainst^^ 

it afforded to employes In the private sector* TUe Court held that 
case the retention of plAintiff*s job was conditioned on her submissj 
sexual relations, an exact?ion which the strpervisor would not have^ooght 
male^ "It is much too late in the day to contend *that Tit le VH does no 
law terma of employment for yomcn which 4iffer appreciably from those set» for 
men and which ate nc>t genuinely and reasonably related to p,erformance on the job/' 
The court held that to say that plaintiff was discharjjed aitnply because ahe 
declined an invitation is to ignore the asserted fact that she was invited only 
because she was a woman. Citing Phillips v . ^yiartin Marietta 400 US 544, the 
court held that it is eno'ugh under Title VII ^]h/^t gender is ^ facj^r cop-- 
tributing to the discrimination in a aubstaotial way. Her^ gender as much as 
cQop^tatlon'^aa an important factor i 
all female ^^mployeea were affected 
Title yil pri^hibition against sex 

The Court of Appeals reversed the decision of the District Court and, y^manded 
for further procee^inga*, * 





' • Court of Appeals - D.C+ Circuit 

.5HEHADEH v. C &ATiaEPHONE COMPANY 
' ~^ 595 F.2d^ll -a979) 

FACTS : Plaintiff alleged that because of her sex and her husband's 
national origin, ahe was discharged > refused reinstatetnent , and was 
effectively barred ^from other employment by her former employer's per- 
sistent release to prospective employers of false and derogatory 
.references. , ^ 

Xha^ District Court dismissed the suit because the gravametji of the alle-- 
gatidn was her discharge and that 'this matter was not raised in a timely 
manner. ^ * „ . " 

• t 

The Cpurt rejected complainant's theory of continuing discrimination and 
found that the negative tenor oJF the subsequent emplo^ent references was 
a i;tatural outgrowth of^ the original termination. ^ 

>. " . ^ / . , . ■ 

J^tSUE^^ Do4S> plaintiff's allegation 'Y^egarding derogatory references 
atate a claim under Title VII? 

biSCUSSION : :^he O^^irt of Appeals noted that plaintiff alleged that 
£he pejorative references were distributed deliberately and for invidious 
reasons* A cofliplaint may only be rejected for f^jilui^^ to stat«^ a 
rem6dial?le \claim i'f it ^^ppears bejond doubt tttat the . |>lalntif f' can 
prove ^no set of f^tts ih suppt)rt of his, claim which would entitle Hhim' 
to relief* The Coutt held that in this c^se, if it could be shown- 
that* the didseininatjlon of derogatory information resulted 'fr6m a. dis--- 
criminatory^ frame of mind, this woul4. constitute new 'and independent 
acta of discrimination and not the mere outgrowth^or effject of plaintiff ' s 
termination. ^ - * * ^ ^ ^ - ^ 

t ■ V ' ' f^' , i ■ ^ ■ r ■ ■ 

l*h^ court proceeded, to find ^that the dissemination of adverse references 
was^n unlawfvil ejaployment practice under sedition '70^a) of\Tit'le VII 
noting fehat *th« denial of employmerit on .the grounds of sex or national 
origin Is as repugn^t to the legislative goal of \itle VII, when, induced 
by a fprmer ei^ployer as whtfn petpetrat^^irect ly by an employer with 
whom a job' is sought.* Accordingly, these allegation^ -witjifch Y^re ^ound 
to^be. timely were remanded to the Diatrict Couirt for furtltet proceedings 
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Constitutional and Statutory References 

Constitutional ProvieioVis ^ ' ' 

o Supremacy Clause - Article 6, -atwition 2 atatea; "This Cgr)- 
stxtution and the Laws of the UniVed States, which sh^ll be 
made in Pursuance thereof shall be the supreme Law o^ the . 

^ Land...." • " ^ 

o Case and Controversy - The Judicial Power shall extend to all> 
Cases in Law and Equity, arising under this Constitution, the 
Laws of the United St ates . . , to Cpntroversies.to which t^e United 
States shall be a party;. - to , Controversies .. .between cltizene 
of different States. , ♦ 

♦ r * * 

o 5th Amendment - The 5th Aipiendtnent provides that "no person... 
shall be de^prived o^ life, ,liber^y,•• or property without due 
process of law." - ^, 

" . o "14 th Amendinent - provides that "no State shfliTl make or enforce 
any' laW which sjiall abridge the privileges or inuuunities of 
citizei>» of. the United States; nor shall any State deprive a^y 
person of life, liberty, or property \»ithout due process of lav 
nor deny to. any. person within its jurigdiction the equal pro- 
' ■ tection of the laws'" temjpha*is supplied]. 

Federal LaVtf ' ' * " 

*• ■ i. ■ 

* o 42 U.S.C. 1981 - This provides in part that "all persona. . .shall 
" have the same right in evi^jry State. ..to the full and equal 
.^benefit of all laws... as is enjoyed by white citizens,..." 

o, 42 U.S«C. 198:^ - This provides . that "every person, wtiQ under 
cblorNof any statiite, orflinance, regulation, irustom or usage, 
of any St^te or territbry, .subjects .any citizen... to the 
deprivation of »ny rights. . .shrfll be liable to that party injured 

, ' in an action at lav, suit in equity...." 

' o Title VII - Title VH^of. the Civil Rights Act of 1964 (42 
use 2000eJ arnen<?ed by the Ejquai Employment Opportunity Act 
;0f 1972, prohibits 4i8cri!fti:natTon iici emDlpyment practices because 
of race, coXpic, religion, sex, or naWonal origin. If applies 
to labor organizations, employment agencies and most emjH^vers 
with iSor morc employees , 'inV^udlng'State and local governmSVits 
• and the Federal Government. * 



The- Equfll Employment Opjpdrtuni ty Commi dsion (EEOC) i s the Fcdcrj^ 
agency .charged with cnforoeraent of TitTe VII. EEOC haS broad 
powers to investigate any charge fi led with it. Wliere it finds 
reasonable cause to believe that ihiire has been a violation of 
T^tle VII, EEOC is required to attempt **by inf <^rraa 1 methods of 
, conference, conci liation, and persuasion** to-rea4h 37* just sptt le^ 
"rtent. Only aft^r these informal methods f a^ 1 is EEOC (for- 
private employers), the Attorney General (for State and local 
governtiient 8 )•, or the individual charging party authorized to 
bring- suit in a Federal District Court. j 

Section 703(a) states that '*It shal^be an unlawful eml^loyment 
pr^ptice for an empl-oyer (1) to^fail or refuse to hire or to 
discharge any indiv'idual, or otherwise to discriminate against 
any ind^^idual with respect to his compensation, terms, qon- 
. di t i one , or pr iv i lege s of empl oyment , because of such individual 's 
race, color , re Ug'ion, sex, or nat ional origin; or (2) t6 1imjt, 
segregate, or'classify his employees or appl i cant s for employment 
in any way wtvi ch would" deprive or tend to deprive' any individual 
of employment ppportuni t i es or otherwijae ^A^ersely affect his 
status as an employee , because of such indiy inWftl ' s rrfce, coTOr, 
religion, sex,#or national origin.'*' 

Under sectiqn 703(e) • it shall not be an unlawful employnie>nt 
practice for an employer to hire and ettiploy employees .on trtie 
basis of his religaon, sex or national origin, in those certai^n 
, instances where religion, sex or national origin i s ^a bona f idq> 
occupational qualification reasonably nec^risary J^P^ the nbrmal 
operation of the particular businfSjps OT^:^nterpr ise 



Sect ion 703(h) provides that ''Norwithsta4ading any other pro- 
visions of this subchapter, it shall not be anjun lawful employment 
practice for an tefeployef to apply di fferenj: standards of compen- 
sation, or di fferent terms, conditions, or privileges of employ- 
ment purpuarit to a bona f id^ seniority or* 'jier« t sysuem. . .provided 

*v^hat siich diff«rencef^ are not the resuli of an intent to dis- 
criminate l^ecause of race, co lor , ^religjion, sex, or national 
origin, nor shall it be an unlawful enipre%ieht pi^ac^i ce^ f or ary 
employer to give and to act upon the result s^i6f any professionally 
developed a^lity te&t provided that*^ch test, its "adminis- 
tration, or action upon \he results is not desigpe^, inj^ended, 
of used to jSiscriminate because of r*ce, color, religTon, sex,^ 
or nat ionar^ origin. It %hall vnot be an ur)lawful emplojmient 
practice. . .for atty employer to differentiate upon the basis 
of sex in determining the amoynt of wages or compensation paid 

;-^o employees w .if su^h differentiation is authorized by the pro- 
visions of sections 206(d) of Title 29. 

' * ] ' 

Section 703(j) specj^fies that ''Nbthing contained in this sub- 
chapter shall be interpi^eted lo ' require * any err^loyer ^ A to - 
grant preferential treatment to any individual ^or to^any group 
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because of the rac«, color, teillgion, sex, or nati/)na?i. origin 
Qf 9uch individual or group on aq<:ount of an iraba lance^ ch may 
exiet with respecl to the tota 1 number or percentage. of persons 
of an/ race, colofr, religion, sax or national origin employed 
by any employer^ • •or admitted to, or employed in, any appren- 
^tlce8hip or othf^r training program, in comparison with the total 
>)umber or percei^tage^of perpone. • .in any community, state, sec- 
tion, or other area, or in the available work force in any 
community, stater, stiction, or oi^er area. 

.Sectiao 704(a) st^^tes that it shall be an unlawful employment 
practTBi^ for an/l.^mployer to discriminate aga^inst any of his 
employft|e$''OT\ app.jlicants for = employment , • .becau^iTtTtev has opposed 

- apy practi6^ mijd^ an unlawful employment practice by this shb-- 
chaptek', or because h^' has made a charge, testified, assisted, 
or pai*tici'i^at^d in /any manner in an investigation, proceeding, 
or hearing • uncier this subchapter. ^ 

Undftr 8ettiori706(g) (2000e-5), courts "may enjoin the respond- 
ent f rom I engaging o in such unlawful employment practice, and 
order auch affirmative action as may be appropriate, which may 
include, but is not limited to, reinstatement or hiring of 
employee^, with or without back pay..., or any other equitable 
rfelief as the Court deems appropriate." 
< ^ . ) 

Afee Discrimination inEmplo^ent (ADEA) [29 USC 623 et seq.] 

' Section 623(^) states that 'fit sliall be unlawful for an. employer 
(1) to fai 1 'or refuse to hirfe or to discharge any individual 
or othe^i^e discriminate against any individual with respect 

, to hi^ cimjpensation,' terms, conditions, or privileges of employ- 
ment, ''because of such individual's age; (2) to limit, Segregate, 
or classifyv^his employees in sny way which wotild deprive or 
tend to deprive any ipdividual of eitfployment oppoirtumties or 
Otherwise adversely affect his.sf itus as an employee, ,T>ecanse 
of such individual's age," \^ 

Section 623( f ) "provides » "It shall. not be unlawful for an 
"employer.*. (1) to, take (any action otherwise prohibited under 
'subf potion (a),%(b),.. of this section wh^re ^gte is a bona 
fide oqcupaltional qualification reasonably . necessary, to the nor- 
mal operation of the particular busiqess, or where the dif- 

^^evujtiation is based oh reasonable factors other than age; 
(TjfttQ obserye the terras of a bona fide seniority system or 
aj||y bona fide employee benefit plan such as a retirement, pension 
or* insurnijice plan, which is not h subterfuge to evade jt4\e purposes 
of this Act, except thiit. tio such employ^^ benefit plan shall 
6xcu$e the failure to Hire anjl* individual; . .or shall require 

' yyf peruait the involjintary retirement o^ any individualj^pecif ied 
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bji^fSection 631(a)) because of the age of such individuals; 
or (3) to discharge or otherwise discipline an individual for 
good cause and no feuch seniority system or employee benefit 
*plan shall require or permit the involuntary retirement of any 
individual specified by section 631(a) becayse of the age of 
such individual," * > # ' 

'Sectix^n 631 of the Act limits its prohibitions to persons who 
areVat least 40 but less then 70 year's of age* 

Thfe ^Fair Labor St^mdarda A,ct ^ ^ 

Section 2^06(d)(l) (The EquaT Pay Art ) provides that "No employer 
having employees subject to any provisions of this section shall 
discriminate, • .between employees on the basis of sex by paying 
wages to employees at a rate less than the' r^te at which he 
p^^|(^^wages to employees of the opposite sex in such establieh- 
raenh for equal wqfrk or job, the performance of which requires 
equal effort and r^ponsibi lity , and which are performed under 
similar working conditions, except where such payment is made 
pursuant -to (i ) a seniority system; (ii) a m*!rit^ system; (iii) a 
system which measures earnings by quantity or q^^^lity or pro- 
duction; or (iv) a differential based on any other factor than 
sex..." 
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